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         Mario Apuzzo, Esq 
           Jamestown, New Jersey

           Your Very Own Constitutional Article II Expert
                           

There’s A Whole Universe

    Of Ideas Out There!!! 

Sooo, think out of the box!!!                                                                           

                                                                                                                                                

Dear Mr. Smith,

How are you??? Fine I hope.  At your request, I have undertaken a review of the PPACA aka
Obamacare to see if it is constitutional and whether or not your firm must comply with the
mandate. I am happy to report Obamacare is clearly Un-constitutional!

Luckily, one of the Founding Fathers was a physician named Benjamin Rush. In 1786 he set up
The Philadelphia Dispensary to provide medical care for the poor. Significantly, what he didn’t
do was require that the whole population to purchase health insurance to cover the cost of the
uninsured. I believe this indicates the clear intent of the Founding Fathers to avoid health
insurance mandates. Plus, Emer de Vattel makes no mentions of health care “mandates.”

Judicially,  the U.S. Supreme Court recently heard a tax case, and here is what Chief Justice
Roberts said, writing for the majority:

The individual mandate, however, does not regulate existing commercial activity. It
instead compels individuals to become active in commerce by purchasing a product, on
the ground that their failure to do so affects interstate commerce.  Construing the
Commerce Clause to permit Congress to regulate individuals precisely  because  they are
doing nothing would open a new and potentially vast domain to congressional authority.
Every day individuals do not do an infinite number of things.  In some cases they decide
not to do something; in others they simply fail to do it. Allowing Congress to justify
federal regulation by pointing to the effect of inaction on commerce would bring
countless decisions an individual could potentially  make within the scope of federal
regulation, and—under the Government’s theory—empower Congress to make those
decisions for him.
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People, for reasons of their own, often fail to do things that would be good for them or
good for society.  Those failures—joined with the similar failures of others—can readily
have a substantial effect on interstate commerce.  Under the Government’s logic, that
authorizes Congress to use its commerce power to compel citizens to act as the
Government would have them act.

The proximity and degree of connection between the mandate and the subsequent
commercial activity is too lacking to justify an exception of the sort urged by the
Government. The individual mandate forces individuals  into commerce precisely
because they elected to refrain from commercial activity.  Such a law cannot be sustained
under a clause authorizing Congress to “regulate Commerce.”

Even the dissent agreed:

The Constitution, though it dates from the founding of the Republic, has powerful
meaning and vital relevance to our own times.  The constitutional protections that this
case involves are protections of structure.  Structural protections—notably, the restraints
imposed by federalism and separation of powers—are less romantic and have less
obvious a connection to personal freedom than the provisions of the Bill of Rights or the
Civil War Amendments. Hence they tend to be undervalued or even forgotten by our
citizens. It should be the responsibility of the Court to teach otherwise, to remind our
people that the Framers considered structural protections of freedom the most important
ones, for which reason they alone were embodied in the original Constitution and not left
to later amendment. The fragmentation of power produced by the structure of our
Government  is central to liberty, and when we destroy it, we place liberty at peril. 

For the reasons here stated, we would find the Act (Obamacare) invalid in its entirety.

Sooo, clearly the Courts would find Obamacare to be unconstitutional. We may also rely on
Congressional intent in analyzing Obamacare. Congressional Intent is clear. In 2010, Rep. Steve
King initiated a petition which stated:

Pursuant to clause 2 of rule XV, I, Steve King of Iowa, move to discharge the
Committees on Energy and Commerce, Ways and Means, Education and Labor, the
Judiciary, Natural Resources, Rules, House Administration and Appropriations from the
consideration of the bill (H.R. 4972) to repeal the Patient Protection and Affordable Care
Act, which was referred to said committees on March 25, 2010, in support of which
motion the undersigned Members of the House of Representatives! affix their signatures.”
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But the longest nail in the coffin of Obamacare comes from a 2003 SCOTUS case, Sell v. United 
States, 539 U.S. 166, (2003).  In brief, the Court said that forced medication of inmates with
mental disorders could be ordered only when the inmate was a danger to themselves or others
and when the medication is in the inmate's own best interests. In addition, courts must first
consider "alternative, less intrusive means" before resorting to the involuntary administration of
psychotropic medication.

Using the framework set forth in Riggins v. Nevada 504 U.S. 127 (1992), the Court emphasized
that an individual has a constitutionally protected "interest in avoiding involuntary administration
of anti-psychotic drugs" and this interest is one that only an "essential" or "overriding" state
interest might overcome.

The implications for Obamacare are clear. If the government can not forcibly provide medical
treatment to the average person, then how could they make the average person buy medical
insurance???

Now, there is a small loophole here for the government. Assume a person is mentally ill to the
point where they are a danger to themselves or others. In this case, the government could force
the person to buy health insurance. 

Sooo, all of us who are sane have nothing to worry about!!! Obamacare does not apply to us.

Yours very truly,

Mario Apuzzo, Esq.

MA:sfgr
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