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Record Closed: April 10, 2012 Decided: April 10, 2012

BEFORE JEFF S. MASIN, ALJ:

Petitioners in these matters challenge the validity of the nominating petition filed

on behalf of President Barack Obama, a candidate for election to the position of

President of the United States. The challenges were filed on April 5 (Purpura and

Moran) and April 9 (Galasso). A hearing was held before this judge on April 10, 2012.

Messrs. Purpura and Moran appeared with counsel. Mr. Galasso did not appear and

was not represented at the hearing. As such, his objection is subject to dismissal for

failure to prosecute, but since the issues he raised in his one-page petition are

essentially those raised by the other objectors, the matter will be decided on the merits.

The petitioners present several grounds for their contention that Mr. Obama

cannot legally stand as a candidate for the Democratic nomination in the pending

primary. As identified in the petition and as more directly defined at the hearing, the

objections are that

1. Mr. Obama has not proven that he meets the Constitutional

requirements for the Office of President. More specifically, as he must

be a “natural-born Citizen” and as the Secretary of State has an

obligation to assure that he meets that qualification, he has not

provided her with proof as to the details of his birth. He has not filed a

birth certificate to establish his purported birth in Hawaii. Indeed, there

are uncertainties as to his actual identity. He has not proven that he

was actually born in the United States and as such, that he is a

“natural born” citizen, as he is required to be in order to serve as

President pursuant to Article II, Section 1, Clause 4 of the United

States Constitution.

2. Even if he was actually born in the United States, he is not a

“natural born Citizen” because his father was not a citizen.
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The petitioners each testified as to the reason for their having filed an objection

to Mr. Obama’s nominating petition. In essence, they are concerned that a person

whom they believe to be ineligible to be President would be elected to the position and

wield the enormous power, influence and authority of the Presidency, with some threat

to their security and to the democratic institutions of this country. Their standing to file

the objection was not challenged.

In regard to the first issue, it is undisputed that Mr. Obama has not presented the

Secretary of State with any form of birth certificate in connection with the nominating

petitions, and his counsel in this hearing agreed that she was offering no such

document. As such, while the petitioners have noted in their brief their beliefs as to the

possibly illicit nature of the long-form birth certificate released to the public via the

internet, counsel for the petitioners agreed that here the relevant objection is not to the

validity of the document, for it is not before the Secretary. The objection is instead that

in regard to the need to prove qualification for the Presidency, and that Obama is

“natural-born”, the failure to produce any proof is itself fatal to his nomination. And in

that regard, the failure to even proffer to the Secretary a birth certificate is legally

conclusive of the lack of qualification to stand for the Office. As such, while the

petitioners were prepared to produce a witness, purportedly an expert, to contend that

the long-form certificate, as displayed on the internet, was a forgery, after extensive

colloquy, it was determined that that issue is not relevant to the petitioners’ objection

herein. It would only be so if the certificate were produced in order to meet a specific

requirement of the law, and in that instance, its validity could be challenged. It has not

been offered.1

The Constitution of the United States, Article II, Section 1, Clause 4, provides the

following qualifications for one to serve as President of the United States: (1) shall have

attained the age of 35 years; (2) a natural born citizen of the United States; (3) a United

States resident for at least fourteen years. The nomination of any person to any public

office may be challenged on the ground that the incumbent is not eligible for the office

at the time of the election. N.J.S.A. 19:29-1. N.J.S.A. 19:25-3 provides

1
I make no determination as to whether the gentlemen who was identified as the expert witness would

have qualified as such, or on the validity of any alleged expert assessment of the original birth certificate
based upon a view of the document on the internet.
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Not less than 1,000 voters of any political party may file a
petition with the Secretary of State on or before the 64th day
before a primary election in any year in which a President of
the United States is to be chosen, requesting that the name
of the person indorsed therein as a candidate of such party
for the office of President of the United States shall be
printed upon the official primary ballot of that party for the
then ensuing election for delegates and alternates to the
national convention of such party.

The petition shall be prepared and filed in the form and
manner herein required for the indorsement of candidates to
be voted for at the primary election for the general election,
except that the candidate shall not be permitted to have a
designation or slogan following his name, and that it shall
not be necessary to have the consent of such candidate for
President indorsed on the petition.

It is thus the case that a nominating petition endorsing a particular person for the

Presidency can be filed without the consent of the person indorsed. That being the

case, it appears that at least at the time that the petition is filed with the Secretary of

State, there is no obligation upon the person indorsed to prove his or her qualification

for the office. This lack of a need for consent contrasts with the situation involving other

nominating petitions, for N.J.S.A. 19:23-7 provides that, in regard to non-presidential

nominating petitions

Accompanying the petition, each person indorsed therein
shall file a certificate, stating that he is qualified for the office
mentioned in the petition, that he is a member of the political
party named therein, that he consents to stand as a
candidate for nomination at the ensuing primary election of
such political party, and that, if nominated, he consents to
accept the nomination, to which shall be annexed the oath of
allegiance . . . .

In the case of the presidential primary, where the person or persons indorsed need not

consent to being indorsed by the petition, N.J.S.A. 19:25-4 authorizes such a person

indorsed without consent to “decline in writing, filed in the office of the Secretary of

State, to have his name printed upon the primary election ballot as a candidate for

President, the Secretary of State shall not so certify such name.” It could be assumed

therefore that if a person so indorsed knew that he did not meet the Constitutional
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requirements for the office, he would decline, thus leading the Secretary to not certify

his name.

There appears to be no affirmative requirement that a person indorsed in a

nominating petition for the Presidency present to the Secretary of State any certification

or other proof that he is qualified for the Office, at least not at the time when nominating

petitions are to be accepted or rejected by the Secretary. This is not meant to suggest

that there is any other such occasion when such proof is required, but to the extent that

this matter relates to the nominating petitions for the Presidential primary, there is no

such requirement. In that case, once a petition is filed endorsing a person and that

person has not filed his declination of such indorsement, a party believing that the

indorsed individual is not qualified can file a challenge on the grounds of ineligibility.

In this matter, as the petitioners’ objection is that Mr. Obama has not provided

the Secretary with proof of the place of his birth by means of a birth certificate or

otherwise, the lack of any obligation on his part to do so means he has not failed to act

in accordance with the applicable law.

The second objection involves the meaning of the Constitutional phrase, “natural

born Citizen.” Discussion and consideration of this issue is of course relevant only on

the understanding that Mr. Obama was born in Hawaii. This issue has been the subject

of litigation concerning Mr. Obama’s candidacy in several jurisdictions. No court,

federal, state or administrative, has accepted the challengers’ position that Mr. Obama

is not a “natural born Citizen” due to the acknowledged fact that his father was born in

Kenya and was a British citizen by virtue of the then applicable British Nationality Act.

Nor has the fact that Obama had, or may have had, dual citizenship at the time of his

birth and thereafter been held to deny him the status of natural born. It is unnecessary

to reinvent the wheel here; the subject has been thoroughly reviewed and no new legal

argument on this issue has been offered here. While there are several decisions that

could be cited, the decision issued by the Court of Appeals of Indiana in 2009 in

Ankeny v. Governor, 916 N.E.2d 678 (Ind. Ct. App. 2009), is representative of the

position taken by courts and other agencies who have considered the merits of the

issue. As the court therein noted, and as the petitioners here have contended, the



OAL DKT. NOS. STE 4534-12 AND STE 4588-12

- 6 -

thrust of the argument against Obama’s status as natural born is that there is a “clear

distinction between being a ‘citizen of the United states’ and a ‘natural born Citizen.’”

Id. at 685. The decision notes that the petitioner therein, as here, cites to an eighteenth

century treatise by Emmerich de Vattel, “The Law of Nations” and to various early

sources for support for their argument that one who is the child of a non-citizen cannot

be natural born even if born in the United States. But the Ankeny court, relying upon

the decision of the United States Supreme Court in U.S. v. Wong Kim Ark, 169 U.S.

649, 18 S. Ct. 456, 42 L. Ed. 890 (1898), rejected that position.2 In Wong Kim Ark,

Justice Gray wrote at great length about the understanding of the term “natural born”

and its common law meaning, probing English authorities and concluding that the “law

of England for the last three centuries, beginning before the settlement of this country,

and continuing to the present day, . . . every child born in England of alien parents was

a natural-born subject, unless the child of an ambassador or other diplomatic agent of a

foreign state, or of an alien enemy in hostile occupation of the place where the child

was born. The same rule was in force in all the English colonies upon this continent

down to the time of the Declaration of Independence, and in the United States

afterwards, and continued to prevail under the constitution as originally established.”

This position as to the common law meaning is in accord with Justice Joseph Story’s

statement, concurring in Inglis v. Trustees of Sailors’ Snug Harbor, 28 U.S. (3 Pet.) 99,

7 L. Ed. 617 (1830), “Nothing is better settled at the common law than the doctrine that

the children, even of aliens, born in a country, while the parents reside there under the

protection of the government, and owing a temporary allegiance thereto, are subjects

by birth.” See Wong Kim Ark, 160 U.S. at 660, 18 S. Ct. at 461. In Wong Kim Ark, the

Court also cited Justice Swayne’s comment in United States v. Rhodes, 1 Abbott 26,

40, 41 (1860).

All persons born in the allegiance of the king are natural-
born subjects, and all person born in the allegiance of the

2
The Wong Kim Ark decision was preceded by Minor v. Happersett, 88 (21 Wall.) U.S. 162, 167, 22

L.Ed. 627 (1874), where the Supreme Court stated that while the Constitution did not say “in words” “who
shall be natural-born citizens” there were “some authorities” who held that “children born within the
jurisdiction without reference to the citizenship of their parents” were citizens. The Court concludes that it
was not necessary to decide that issue in Minor. Wong Kim Ark more directly addresses the issue of who
is “natural-born” although it is acknowledged that neither of these cases involved the use of the term in
connection with a presidential candidate and the unique Constitutional requirements for holding that office.
Nevertheless, the Wong Kim Ark ruling certainly goes very far in defining the term and its meaning in this
country. And the decision does not suggest that the common law rule identified therein only applied at the
state level and not on a national basis, as counsel here claims.
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United States are natural-born citizens. Birth and allegiance
go together. Such is the rule of the common law, and it is
the common law of this country, as well as of England.

The Wong Kim Ark Court then stated

We find no warrant for the opinion that this great principle of
the common law has ever been changed in the United
States. It has always obtained here with the same vigor,
and subject only to the same exceptions [children of
ambassadors, etc.], since as before the Revolution.

[Wong Kim Ark, supra, at 169 U.S. 662-663, 18 S. Ct. at
462].

The Georgia Secretary of State recently denied a similar challenge to Mr. Obama’s

status as a natural born citizen in Farrar, et al. v. Obama, OSAH-SECSTATE-CE-

1215136-60-MAHIHI, where Georgia State Administrative Law Judge Mahili relied upon

Arkeny and Wong Kim Ark for his ruling that the President was indeed a natural born

Citizen.

Time does not allow for the fullest discussion of the case law addressing these

issues, but suffice it to say that the status of “natural born Citizen” for Mr. Obama has

not been denied by any court or administrative agency that has addressed the merits of

the issue. This is not the place to write a law review article on the full analysis of the

subject, but there is no legal authority that has been cited or otherwise provided that

supports a contrary position. The petitioners’ legal position on this issue, however well

intentioned, has no merit in law. Thus, accepting for the point of this issue that Mr.

Obama was born in Hawaii, he is a “natural born Citizen” regardless of the status of his

father.

Based upon the above I CONCLUDE that the petitioners have failed to meet

their burden to establish that Barak Obama failed in any obligation to prove to the

Secretary of State that he is qualified to hold the Presidency and that he is a “natural

born Citizen” of the United States of America, as required by the United States

Constitution. The petitions challenging his petitions are DISMISSED.
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I hereby FILE my initial decision with the SECRETARY OF STATE for

consideration.

This recommended decision may be adopted, modified or rejected by the

SECRETARY OF STATE, who by law is authorized to make a final decision in this

matter. If the Secretary of State does not adopt, modify or reject this decision within

forty-five days and unless such time limit is otherwise extended, this recommended

decision shall become a final decision in accordance with N.J.S.A. 52:14B-10.

Any party may file exceptions with the DIRECTOR OF THE DIVISION OF

ELECTIONS, DEPARTMENT OF STATE, by facsimile transmission at (609) 777-1280

within two hours of receipt of the initial decision. A hard copy shall be mailed within

twenty-four hours of the facsimile transmission to the DIRECTOR OF THE DIVISION

OF ELECTIONS, DEPARTMENT OF STATE, 225 West State Street, 5rd Floor, PO

Box 304, Trenton, New Jersey 08625-0304, marked “Attention: Exceptions.” A copy

of any exceptions must be sent to the judge and to the other parties.

April 10, 2012

DATE JEFF S. MASIN, ALJ

Date Received at Agency: April 10, 2012

Date Mailed to Parties: April 10, 2012

/caa
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EXHIBITS3

For Petitioners

P-1 Letter dated July 29, 2010, from Rolbin to Strunk with attachment

P-2 Computer printout—“Daylife”

P-3 Photocopy of pages of Obama’s High School Yearbook—“OAHUAN

1979”

3
Several exhibits were offered that were not accepted into evidence. Others, related to the challenge to

the birth certificate, were never offered after the issue at bar was clarified. The rejected exhibits included
an affidavit of Timothy Lee Adams, an Order of the Alabama Supreme Court deemed irrelevant to this
case, and a photocopy of what on its face is a Selective Service Registration Form, which has no evidence
as to the authenticity of the document from which the internet copy was made.


