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SUMMARY

The Constitution contains eligibility requirements for anyone to be President. These requirements are
fixed and exclusive and neither Congress, the Executive, the Courts, nor the States can alter or add to these
qualifications without a constitutional amendment. In order to be eligible to be President and Commander
in Chief of the Military, Barack Obama has to prove that he is an Article II “natural born Citizen.”

The Founders and Framers included the “natural born Citizen” clause in Article II. Hence, for them to
include that clause in the Constitution, the clause had to have a definition when they adopted the
Constitution in 1787. The question then becomes what was that definition at that time and does that
definition still apply today?

Those who argue that Obama is a “natural born Citizen” maintain that the Founders and Framers relied
upon the English common law for a definition of an Article II “natural born Citizen.” Relying upon the
English common law, they argue that every child born in and subject to the jurisdiction of the United
States is a native born U.S. citizen and thus a “natural born citizen” and eligible to be president regardless
of the nationality or citizenship of the child’s parents. They further argue that that "native born" is
equivalent to "natural born" and that being a U.S. citizen “at birth” is equivalent to “natural born citizen.”
They conclude that any person who is a “citizen of the United States” “at birth” or “by birth” under the
Fourteenth Amendment, Act of Congress, or treaty is necessarily an Article II “natural born Citizen,” and
that the only “citizens of the United States” who are not Article II “natural born Citizen[s]” are those
persons who were not “citizens of the United States” “at birth” or by birth and became “citizens of the
United States” after birth through the formal naturalization process.

We will show that the Founders and Framers, Congress, and the U.S. Supreme Court never put forth such
a broad definition of an Article II “natural born Citizen.” We will show that such a broad definition of a
“natural born Citizen” would be contrary to the Founders’ and Framers’ desire to keep monarchial and
foreign influence out of the government and the Office of President and Commander in Chief. We will
show that such a broad definition is contrary to the Founders’ and Framers’ notion of what it meant to be
in allegiance to the United States. We will show that such a broad definition would allow Congress
through its naturalization powers to define presidential eligibility standards, for Congress has the
naturalization power to declare who shall be a citizen from birth. Giving Congress such powers just would
not have made sense given that the Founders and Framers would have relied upon a fixed definition of a
“natural born Citizen” which would not change over time given the political whims of Congress. The
Founders and Framers, being leery of Congress interfering with the selection of the President, would not
have given Congress the power to decide those standards. They surely would not have allowed Congress
to decide what degree of allegiance to the Untied States a president and commander of the military would
have. On the contrary, we will show through historical evidence, the text of Article II, Congressional
activity, and cases of our U.S. Supreme Court that the Founders and Framers rejected the English common
law as a source to provide them with the rules of decision for defining terms in the Constitution and for
solving legal problems on the national level. Rather, I will show that they adopted natural law and the law
of nations which was adopted as American common law and as Article III “Laws of the United States” to
define a “natural born Citizen.” We will show that it was this American “common law” which provided to
the Founders and Framers the mechanism they needed to make sure future Presidents had absolute and
sole allegiance only to the United States and to no other nation from the moment of birth

For sure, the Founders and Framers were very careful in giving us two very distinct classes of
constitutional “citizens.” The first was the more general Article I “Citizen of the United States” class
which included all those who are made citizens “at birth” or after birth by operation of law regardless of
certain birth circumstances (e.g., the child may be missing birth in the U.S. or missing birth to U.S. citizen
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parents). These citizens represented first generation citizens who either were not born with two U.S.
citizen parents or not born in the United States. The second was the more exacting Article II “natural born
Citizen” class which included only those who were made citizens by the “Laws of Nature which came
from “Nature’s God” (The Declaration of Independence, Preamble) (born to citizen parents) and positive
law (providing that they be born in the country) and not only by a Congressional Act or some other
positive law. With this “natural born Citizen” class, the child was born in the United States and born to
two U.S. citizen parents. Under their constitutional scheme, the “natural born Citizen[s]” were to be the
children of the “Citizen[s] of the United States” or what the Constitution in its Preamble calls “our
Posterity.” As it came to be, the “original” “Citizen[s] of the United States” were procreated by English
“natural born subjects” and subjects of other nations adhering to the Declaration of Independence and the
American Revolution. Subsequent “Citizen[s] of the United States” were then expected to come into
being by Congress exercising its naturalization powers under Article I, Section 8, Clause 4 or treaty
powers under Article II, Section 2, Clause 2.

A Fourteenth Amendment “born . . . citizen of the United States” which did not come into being until 1898
when the U.S. Supreme Court ruled in U.S. v. Wong Kim Ark, 169 U.S. 649 (1898) that a child born in
the United States to domiciled alien parents who were neither in foreign diplomatic or invading military
service was born “subject to the jurisdiction” of the United States (interpreting “jurisdiction” by a very low
standard and equating it with the “laws” of the United States which virtually anyone born in the United
States can meet) and therefore a “born . . . citizen of the United States.” As we shall see below, the Wong
Kim Ark decision did not alter or amend the American common law meaning of an Article II “natural born
Citizen” which had earlier been confirmed by our U.S. Supreme Court in Minor v. Happersett, 88 U.S.
162 (1875), to be a child born in the country to citizen parents. That time-honored American common law
definition had never been defined by simply being born in the country while “subject to the laws” of the
United States. With “natural born Citizen” status being constitutionally required by any would-be
President and Commander in Chief and therefore having such a profound impact on the civil and military
leadership of the constitutional republic, we would reasonably expect the U.S. Supreme Court to tell us
that it was altering that standard if that is what it was doing. It speaks volumes that the Court in Wong
Kim Ark was silent on whether its ruling was intended to alter the meaning of a presidential Article II
“natural born Citizen.” Despite all this historical and legal development, there are those who confound
and conflate Article II “natural born Citizen” status with Fourteenth Amendment “born . . . citizen of the
United States” status which is nothing more than initial membership in the United States obtained in
virtually all cases by mere birth in the United States regardless of the allegiance and citizenship status of
the child’s parents. As we shall see, such a reading of the “natural born Citizen” clause is contrary to what
the Founders and Framers would have thought of the family unit and paternal power that the parents had
over their children. Such a position is also contrary to both the early statutes and common law of both the
United States and Great Britain that applied to children born to British parents in the United States after
July 4, 1776.

So, the Founders and Framers meant a “natural born Citizen” to be a child whose first breath of life was as
a person in allegiance and citizenship only to the United States and to no other country. Indeed, for the
Founders and Framers, the highest form of U.S. citizenship was that of an Article II “natural born
Citizen,” which out of all federal and state offices, must be held by only the President and Vice-President.
This type of citizenship is produced when all constituent elements of the American “common-law”
definition of a “natural born Citizen,” i.e., birth in the country to citizen parents, are satisfied. This is the
highest form of citizenship because the child is born with full and complete legal, political, and military
allegiance and jurisdiction only to the United States and to no other nation. The Founders and Framers
saw this type of citizenship as a requirement for future Presidents and Commanders in Chief of the
Military, who are constitutionally entrusted with public duties involving foreign commercial trade, foreign
political relations, and ultimately engaging in war. The other type of American citizenship is that of a
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“citizen of the United States,” who does not satisfy both of those constituent elements but either one or the
other and which Congress has decided, even though not born with full and complete legal, political, and
military allegiance and jurisdiction only to the United States but also to some foreign nation, creates
enough allegiance for him or her to be able to be made a “citizen of the United States” by positive laws
such as the Fourteenth Amendment, Acts of Congress, or treaties. With respect to the “citizen” of this
group who is born in the United States, this “citizen” has come to be called a “native-born” citizen (not to
be confused with a “native” as defined under the law of nations which gives the term the same exact
meaning that it gives to a “natural-born citizen”). As we shall see, this “native-born” citizen is not a
“natural born Citizen.”

As it currently stands in our constitutional law, the definition of an Article II “natural born Citizen” is a
child born in the country to citizen parents. This is the status quo of the meaning of the clause. Anyone
arguing that the definition of a “natural born Citizen” includes any other class of persons has the burden to
prove that. Neither the Founders and Framers, Congress, nor our U.S. Supreme Court ever adopted a
definition of a “natural born Citizen” that includes anyone other than a child born in the country to citizen
parents.

So, an Article II “natural born Citizen” is a word of art, an idiom, which has only one fixed and exclusive
definition which is the only one ever recognized by our U.S. Supreme Court. That definition is a child
born in the country to citizen parents. In practical terms, this means that a “natural born citizen” is a
person who in the eyes of the Founders and Framers was born only as a U.S. citizen and not just also as a
U.S. citizen. Recognizing that a “natural born Citizen” is a child born in the country to citizen parents is
not amending the current definition of a “natural born Citizen,” but rather just confirming what that
definition has been since the beginnings of our nation. Hence, by applying the current definition of a
“natural born Citizen” is not to retroactively apply its meaning to Obama.

It is self-evident under Article II, Section 1, Clause 5 of the Constitution that anyone aspiring to be
president has to conclusively prove that he or she is eligible to hold that office. Part of that burden is
conclusively showing that one is a “natural born citizen.” A private individual before legally becoming
President has the burden of proving that he or she satisfies each and every element of Article II, Section 1,
Clause 5. At no time in any other of the many cases that have been filed against him throughout the
country has Obama produced a certified true paper copy of a 1961 long-form birth certificate from the
State of Hawaii showing that he was born there. At no time, during his first presidential campaign in 2008
and during his current run for re-election, has Obama provided to any of the 50 Secretaries of State with
any such document. We recognized that this is a ballot challenge under Pennsylvania 25 P.S. §2937 and
that under Pennsylvania law a party objecting to a nominating petition has the burden to show that the
person filing that petition is not a person constitutionally entitled to file it. We will present sufficient
evidence to this Honorable Court showing that Obama is not constitutionally eligible to be elected
President. At that point Obama should come forward with his evidence to show that objectors’ evidence
and legal arguments are insufficient and invalid. We submit that Obama will not be able to meet that
challenge.

It is Mr. Obama, a presidential candidate, who has the ultimate constitutional burden of proof under
Article II, Section I, Clause 5 to conclusively prove that he or she is, among other things, a “natural born
Citizen.” Given the current definition of a “natural born Citizen,” Obama must in the end prove two
things, one is that he was born in the United States and the other is that he was born to two U.S. citizen
parents. The Objectors will present evidence which will show that Mr. Obama cannot carry his burden on
either one of these requirements. He has failed to conclusively prove that he was born in the United
States. Since he was born to a non-U.S. citizen father, he also cannot prove that he was born to citizen
parents. Mr. Obama is therefore not an Article II “natural born Citizen” and not eligible to be President
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and Commander in Chief of the Military. In the eyes of the Founders and Framers, the “natural born
Citizen” clause served a national security functions and is therefore, like the Constitution, important and
worth preserving, protecting, and defending. This Honorable Court should therefore order that his name
be stricken from the Pennsylvania presidential primary election ballot and that the Pennsylvania Secretary
of State set aside his nominating petition.

THE PENNSYLVANIA SECRETARY OF STATE MUST KEEP BARACK OBAMA OFF THE
BALLOT FOR THE PRESIDENTIAL PRIMARY ELECTION BECAUSE HE IS NOT AN

ARTICLE II “NATURAL BORN CITIZEN”

The Pennsylvania Secretary of State Has the Authority to Keep Barack Obama Off the Ballot for
the Presidential Primary Election

25 P.S. § 2870 provides:

§ 2870. Affidavits of candidates

Each candidate for any State, county, city, borough, incorporated town, township, ward, school district,
poor district, election district, party office, party delegate or alternate, or for the office of United States
Senator or Representative in Congress, shall file with his nomination petition his affidavit stating--(a) his
residence, with street and number, if any, and his post-office address; (b) his election district, giving city,
borough, town or township; (c) the name of the office for which he consents to be a candidate; (d) that he
is eligible for such office; (e) that he will not knowingly violate any provision of this act, or of any law
regulating and limiting nomination and election expenses and prohibiting corrupt practices in connection
therewith; (f) unless he is a candidate for judge of a court of common pleas, the Philadelphia Municipal
Court or the Traffic Court of Philadelphia, or for the office of school director in a district where that office
is elective or for the office of justice of the peace that he is not a candidate for nomination for the same
office of any party other than the one designated in such petition; (g) if he is a candidate for a delegate, or
alternate delegate, member of State committee, National committee or party officer, that he is a registered
and enrolled member of the designated party; (h) if he is a candidate for delegate or alternate delegate the
presidential candidate to whom he is committed or the term “uncommitted”; (i) that he is aware of the
provisions of section 1626 of this act requiring pre-election and post-election reporting of campaign
contributions and expenditures; and (j) that he is not a candidate for an office which he already holds, the
term of which is not set to expire in the same year as the office subject to the affidavit. In cases of petitions
for delegate and alternate delegate to National conventions, the candidate's affidavit shall state that his
signature to the delegate's statement, as hereinafter set forth, if such statement is signed by said candidate,
was affixed to the sheet or sheets of said petition prior to the circulation of same. In the case of a candidate
for nomination as President of the United States, it shall not be necessary for such candidate to file the
affidavit required in this section to be filed by candidates, but the post-office address of such candidate
shall be stated in such nomination petition.

So this particular state statue exempts Obama from filing an affidavit stating that he is constitutionally
eligible for the office of President. But that Obama does not have to file such an affidavit under
Pennsylvania state law does not mean that he does not have to prove that he is constitutionally eligible
under Article II, Section 1, Clause 5 of the Constitution to be elected President upon an objector’s
challenge to his primary election petition on the ground that he is not an Article II “natural born Citizen.”
For sure, candidate Obama must satisfy what federal law mandates and that federal law is found in Article
II, Section 1, Clause 5 of the U.S. Constitution. 25 P.S. §2937, provides, among other things, that upon
an objector’s challenge to a nominating petition, if the court finds that the petition was “not filed by a
person entitled to file same,” then the court shall set the petition aside. Hence, under Pennsylvania state
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statute, an objector can challenge Obama as being a person not entitled to file a primary presidential
election petition because he is not constitutionally eligible for the office he seeks. Objectors will show
that Obama is not an Article II, Section 1, Clause 5 “natural born Citizen” and therefore not eligible to be
elected President. With Obama not being a person constitutionally entitled to file his nominating petition,
this Honorable Court must set it aside.

Barack Obama Is Not a “Natural Born Citizen”

Rules of Interpretation and Construction

In interpreting what “natural born Citizen” means, we should be reminded of what Thomas Jefferson said:
"On every question of construction [of the Constitution] let us carry ourselves back to the time when the
Constitution was adopted, recollect the spirit manifested in the debates, and instead of trying what
meaning may be squeezed out of the text, or intended against it, conform to the probable one in which it
was passed." Thomas Jefferson, in his letter to William Johnson, dated June 12, 1823 from Monticello. "It
is never to be forgotten that in the construction of the language of the Constitution here relied on, as
indeed in all other instances where construction becomes necessary, we are to place ourselves as nearly as
possible in the condition of the men who framed that instrument." Ex Parte Bain, 121 U.S. 1, 12 (1887),
http://supreme.justia.com/us/121/1/case.html . "[T]he enlightened patriots who framed our Constitution,
and the people who adopted it, must be understood to have employed words in their natural sense, and to
have intended what they have said." Gibbons v. Ogden, 22 U. S. 1, 188 (1824).
http://supreme.justia.com/us/22/1/case.html . There are also some rules that our U.S. Supreme Court has
established to accomplish the task.

“It cannot be presumed that any clause in the constitution is intended to be without effect, and therefore

such construction is inadmissible unless the words require it….” Marbury v. Madison. 5 U.S. 137, 174

(1803). “In expounding the Constitution of the United States, every word must have its due force and

appropriate meaning, for it is evident from the whole instrument that no word was unnecessarily used or

needlessly added. The many discussions which have taken place upon the construction of the Constitution

have proved the correctness of this proposition and shown the high talent, the caution, and the foresight of

the illustrious men who framed it. Every word appears to have been weighed with the utmost deliberation,

and its force and effect to have been fully understood. No word in the instrument, therefore, can be

rejected as superfluous or unmeaning, and this principle of construction applies.” Holmes v. Jennison, 39

U.S. 540, 570-71 (1840). http://supreme.justia.com/us/39/540/case.html . Our Supreme Court has

consistently expressed "a deep reluctance to interpret a statutory provision so as to render superfluous

other provisions in the same enactment." Pennsylvania Department of Public Welfare v. Davenport, 495

U.S. 552, 110 S.Ct. 2126, 2133, 109 L.Ed.2d 588 (1990); International Union, United Automobile,

Aerospace and Agricultural Implement Workers of America, Uaw v. Johnson Controls, Inc, 499 U.S. 187,

111 S.Ct. 1196, 1204, 113 L.Ed.2d 158 (1991) .

Hence, the “natural born Citizen” clause of Article II must be given independent effect from the “citizen of

the United States” clause of Article II itself and of the Fourteenth Amendment. All Presidents must qualify

as Article II “natural born Citizens,” not as Fourteenth Amendment “citizens of the United States.” The

two clauses have different and distinct meanings or they would not have their own independent life in the

Constitution. Article II says “natural born Citizen” and the Fourteenth Amendment says “citizen of the

United States.” If being a “citizen of the United States” had the same exact effect as being a “natural born
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citizen,” then the “natural born Citizen” clause would have no effect. Such a construction is not

admissible. If we were not to give special meaning to the words “natural born” and conclude that “natural

born Citizen” and “citizen of the United States” mean the same thing, the words “natural born” in the

“natural born Citizen” clause of Article II would be superfluous. Hence, we have to give special meaning

to the words “natural born.”

The U.S. Supreme Court case of District of Columbia v. Heller, 128 S.Ct. 2783, 171 L.Ed.2d 637 (2008) is
very instructive in providing a methodology that our courts have adopted for interpreting the Constitution.
There the Court looked to the text of the Constitution itself. It looked to the structure of the Constitution.
It looked at what state constitutions said and also the Federalist Papers. It said that debates on the
Constitution (pre-enactment statements) are not reliable when interpret the text of the Constitution. The
Court said the debates are not reliable because they do not necessarily reflect the “general understanding
of disputed terms.” Rather, the Court said debates can be persuasive given that it can be argued that the
people who voted on the legislation probably voted with that understanding in mind. Id. The Court said
that post ratification commentary are “sources to determine the public understanding of a legal text in the
period after its enactment or ratification.” Id. This inquiry “is a critical tool of constitutional
interpretation.” Id. This understanding is provided by interpreters of the constitutional provision being
examined in the years following its enactment and ratification. Id.

The Text of Article II, Section 1, Clause 5

Let us start with the text of the Constitution. Second, Article II, Section 1, Clause 5, provides: “No person
except a natural born Citizen, or a Citizen of the United States, at the time of the Adoption of this
Constitution shall be eligible to the Office of President; neither shall any person be eligible to that Office
who shall not have attained to the Age of thirty five Years, and been fourteen Years a resident within the
United States.”

We can see that probably the key word that was used by the Founders and Framers in writing the “natural
born Citizen” clause was the word “natural.” Merriam-Webster Dictionary provides this definition of the
for the word “natural:”

Definition of NATURAL

1
: based on an inherent sense of right and wrong <natural justice>
2
a : being in accordance with or determined by nature b : having or constituting a classification

based on features existing in nature
3
a (1) : begotten as distinguished from adopted; also : legitimate (2) : being a relation by

actual consanguinity as distinguished from adoption <natural parents> b : illegitimate <a natural
child>

4
: having an essential relation with someone or something : following from the nature of the one

in question <his guilt is a natural deduction from the evidence>
5
: implanted or being as if implanted by nature : seemingly inborn <a natural talent for art>
6
: of or relating to nature as an object of study and research
7
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: having a specified character by nature <a natural athlete>
8
a : occurring in conformity with the ordinary course of nature : not marvelous or supernatural

<natural causes> b : formulated by human reason alone rather than revelation <natural religion> <natural
rights> c : having a normal or usual character <events followed their natural course>

9
: possessing or exhibiting the higher qualities (as kindliness and affection) of human nature <a

noble … brother … ever most kind and natural — Shakespeare>
10
a : growing without human care; also : not cultivated <natural prairie unbroken by the

plow> b : existing in or produced by nature : not artificial <natural turf> <natural curiosities> c : relating
to or being natural food

11
a : being in a state of nature without spiritual enlightenment : unregenerate <natural man> b

: living in or as if in a state of nature untouched by the influences of civilization and society
12
a : having a physical or real existence as contrasted with one that is spiritual, intellectual, or

fictitious <a corporation is a legal but not a natural person> b : of, relating to, or operating in the physical
as opposed to the spiritual world <natural laws describe phenomena of the physical universe>

13
a : closely resembling an original : true to nature b : marked by easy simplicity and freedom

from artificiality, affectation, or constraint c : having a form or appearance found in nature
14
a : having neither flats nor sharps <the natural scale of C major> b : being neither sharp nor flat c :

having the pitch modified by the natural sign
15
: of an off-white or beige color
— nat·u·ral·ness \-nəs\ noun

***

Origin of NATURAL

Middle English, from Anglo-French naturel, from Latin naturalis of nature, from natura nature

First Known Use: 14th century.

Note that one of the sources of the word is from Anglo-French “naturel.”

From these definitions we can probably come away thinking that the word express that the born citizen is
begotten naturally from parents rather than adopted by law. The born citizen is implanted by nature and
not by some artificial means provided by civilization or society. The born citizens was also of a higher
quality. But the clause “natural born Citizen” is a word of art, an idiom. So we cannot really know its
meaning by only defining parts of the clause. We must look deeper.

The plain text of this clause shows that the question of who is a “natural born Citizen” is answered not
only by determining whether someone is a “citizen,” but rather by of what type and quality “citizen” one
is. Let us start by examining how the Founders and Framers distinguished in the text to this clause and
other parts of the Constitution between a “natural born Citizen” and a “Citizen of the United States.” The
Framers of the Constitution called all those who made up the citizenry of the new nation “citizens of the
United States.” We know this from reading various article of the Constitution. Article I, Section 2, Clause
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2 provides that, in addition to being at least 25 years old and when elected to be an “Inhabitant” of the
State in which he shall be chosen, a Representative must be a “Citizen of the United States” for 7 years.
Article I, Section 3, Clause 3 provides that, in addition to being at least 30 years old and when elected to
be an “Inhabitant” of the State in which he shall be chosen, a Representative must be a “Citizen of the
United States” for 9 years. The Framers provided in Article I, Section 2 and Section 3 the eligibility
requirements for then and future Representatives and Senators, respectively, which were, among other
things, that each had to be at least a “Citizen of the United States” for 7 and 9 years, respectively. We also
know from Article I, Section 2 and Section 3 that a “Citizen of the United States” is a naturalized citizen,
for those sections speak of the person being eligible for the offices of Representative and Senator if he or
she is a “Citizen of the United States” for 7 and 9 years, respectively. Clearly, such requirements do not
mandate U.S. citizenship from the moment of birth.

Regarding Presidential eligibility, Article II, Section 1, Clause 5 provides: “No person except a natural
born Citizen, or a Citizen of the United States, at the time of the Adoption of this Constitution shall be
eligible to the Office of President; neither shall any person be eligible to that Office who shall not have
attained to the Age of thirty five Years, and been fourteen Years a resident within the United States.”

So, these clauses together show that the Framers during the period that the grandfather clause of Article II,
Section 1, Clause 5 was in effect, allowed naturalized citizens to be eligible to be President. After the
grandfather clause expired, it was no longer sufficient to be simply a “citizen of the United States” to be
eligible to be President, for such citizens also include naturalized citizens. Rather, one had to now show
that one was a “natural born Citizen” which was not a naturalized citizen.

Our early Presidents, being born British "natural born subjects," were all naturalized by the Declaration of
Independence and by adhering to the Revolution. The first President to be a “natural born Citizen” was
Martin Van Buren. The early Presidents were allowed to be President because of the grandfather clause of
Article II, Section 1, Clause 5 which says that a person who was a "citizen of the United States" at the time
of the adoption of the Constitution was eligible to be President. But the article also says that for those born
after the adoption of the Constitution, they have to be "natural born Citizens."

So these clauses also tell us that the members of the United States are called “Citizens of the United
States.” With the capitalization of “C” in citizen not having any importance, we can simply call them
“citizens of the United States.” The Framers of course knew that there would be more “citizens of the
United States” made in the future by nature or by law. Those made by nature would be “natural born”
while those made by law would not be. Those made by nature would continue to be “natural born
Citizens” and those made by law would be naturalized. Of course they did not have to provide for those
citizens who would be made by the law of nations but they did have to provide for those who would be
made by positive law.

The Framers gave Congress the power to “establish an uniform Rule of Naturalization.” Article I, Section
8, Clause 4. Under its naturalization powers, Congress was given the power to make someone a
naturalized “citizen of the United States,” “at birth” or after birth. The Framers knew that Congress would
use its naturalization power to naturalize persons to be “citizens of the United States” not only after birth
but also “at birth” and thus make them “born” citizens. Hence, if the Framers meant to give Congress the
power to make “natural born Citizens,” given that Congress could make someone a “born” citizen through
its naturalization powers, they would have written in Article II “born” citizen rather than “natural born”
citizen. Rather, the Framers did not give Congress the power to make a naturalized born “citizen of the
United States” a “natural born Citizen,” for they required that such citizen be “natural born” which based
on natural law only nature and no law could make. This means that for “natural born Citizens,” the
Framers did not permit that a positive law could create such a status, but did require that the status be
acquired under the law of nations. All this tells us that a “natural born Citizen” is a “citizen of the United
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States” that becomes so under the law of nations and not by some other positive law. Since the
Constitution’s text itself does not tell us what definition the Founders and Framers gave to the “natural
born Citizen” clause, we have to look elsewhere for an answer.

The Structure of the Constitution

Article II, Section 1, Clause 5, provides: “No person except a natural born Citizen, or a Citizen of the
United States, at the time of the Adoption of this Constitution shall be eligible to the Office of President;
neither shall any person be eligible to that Office who shall not have attained to the Age of thirty five
Years, and been fourteen Years a resident within the United States.” Under this eligibility clause, I have
argued since December 2008 that one must show that he or she is not only a “citizen” of the United States
to be eligible to be President, but also a “natural born Citizen” of the United States.
http://puzo1.blogspot.com/2008/12/two-constitutional-obstacles-obama-has.html.

Despite the fact that Article II itself, and when read together with Articles I, III, IV and Amendments
Eleven, Fourteen, Fifteen, Nineteen, Twenty-Four, and Twenty-Six, clearly makes a distinction between a
“Citizen of the United States” and a “natural born Citizen,” when it comes to deciding whether Obama is
eligible to be President under Article II, many incorrectly interpret a “Citizen of the United States ” to be
the same thing as a “natural born Citizen.” The Constitution, Congressional Acts, and the common law
gave such distinct meaning to the clauses “natural born Citizen” and “citizen” that they can not be
confounded together, or mistaken for each other when defining each one. They are distinct in their natures
and meaning. Conflating and confounding an Article II “natural born Citizen” with an Article II “Citizen
of the United States” or Fourteenth Amendment “citizen[] of the United States” causes one to come to an
improper understanding of the history of the “natural born Citizen” clause and ultimately to an incorrect
understanding of its meaning. Confusing the two phrases causes one to accuse the “Birthers" of telling us
that almost everything we learned about this term [“natural born Citizen”] for 200 years is wrong.” The
error made by these persons is that our nation has never had any doubts about what a “natural born
Citizen” is and we have not had to learn that definition over the last 200 plus years. The error that is made
by these individuals is that they inadvertently or intentionally fail to recognized that our battle during our
history regarding citizenship has been over who may be a “citizen of the United States,” not over who may
be a “natural born Citizen.”

It is not sufficient to simply say that a “citizen of the United States” is eligible to be President. There is a
critical constitutional distinction between an Article II “natural born Citizen” and an Article II “Citizen of
the United States” and a Fourteenth Amendment “citizen of the United States” This constitutional
distinction has already been recognized by scholars who have studied and written on the meaning of a
“natural born Citizen.” Mr. McElwee, in his paper on the question of whether presidential hopeful,
George Romney, then Governor of the State of Michigan who was born in Mexico to U.S. citizen parents,
was a “natural born Citizen,” stated: “Mr. Romney appears probably to be a ‘citizen’ of the United States.
But, the question under consideration is not one of simple ‘citizenship’ but rather, whether he is a ‘natural
born citizen’ as prescribed in the constitution of the United States for the Presidency.” Pickney G.
McElwee, The Meaning of the Term “Natural Born Citizen” As Used in Clause 4, Section 1 of Article II
of the Constitution of the United States Relating to Eligibility for the Office of President (emphasis in the
original), Congressional Record-House 15876 (June 14, 1967).
http://www.scribd.com/doc/20829167/Natural-Born-Citizen-Congressional-Record-6-14-

1967-p-15875-80. ]

Some argue that there is no constitutional distinction between a “natural born Citizen” and a “citizen of the
United States” from the moment of birth, regardless of whether the child is born in the United States or
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abroad. But based on what our own State Department tells us with respect to children born out of the
United States, this position is incorrect regarding those children. The critical constitutional distinction
between an Article II “natural born Citizen” and other types of citizens has also been recognized by our
State Department. In fact, our Foreign Affairs Manual, with respect persons made “citizens of the United
States” “at birth” by Congressional statues, says:

7 FAM 1131.6-2 Eligibility for Presidency
(TL:CON-68; 04-01-1998)
a. It has never been determined definitively by a court whether a person who acquired U.S.
citizenship by birth abroad to U.S. citizens is a natural- born citizen within the meaning of Article
II of the Constitution and, therefore, eligible for the Presidency.
b. Section 1, Article II, of the Constitution states, in relevant part that ―No Person except a natural 
born Citizen...shall be eligible for the Office of President.
c. The Constitution does not define "natural born". The ―Act to establish an Uniform Rule of
Naturalization, enacted March 26, 1790, (1 Stat. 103,104) provided that, ―...the children of 
citizens of the United States, that may be born ... out of the limits of the United States, shall be
considered as natural born citizens: Provided that the right of citizenship shall not descend to
persons whose fathers have never been resident in
7 FAM 1130 Page 8 of 81
U.S. Department of State Foreign Affairs Manual Volume 7 - Consular Affairs
the United States.
d. This statute is no longer operative, however, and its formula is not included in modern
nationality statutes. In any event, the fact that someone is a natural born citizen pursuant to a
statute does not necessarily imply that he or she is such a citizen for Constitutional purposes.

The question raised by the State Department in its manual pertains only to children born abroad to U.S.
citizen parents. Even though these children are “citizens of the United States” “at birth,” the State
Department still has doubts whether they are Article II “natural born Citizens.” The State Department also
states that no court has ever ruled that a statutory “citizen of the United States” “at birth” is an Article II
“natural born Citizen.”

The Fourteenth Amendment also creates “citizens of the United States” from the moment of birth. The
Amendment does not say that they are “natural born Citizens.” Historically, our Congress and U.S.
Supreme Court have always given more significance to a child being born to U.S. citizen parents than just
being born in the United States to one or two alien parents. As we shall see, our early Congresses treated
children born in the United States to alien parents as aliens and foreigners. Even Minor v. Happersett
(1875) ruled in 1875 that “there have been doubts” whether a child born in the United States to alien
parents was a “citizen” under the Fourteenth Amendment. Hence, the doubts that the State Department
raises concerning the “natural born Citizen” status of children born abroad to U.S. citizen parents should
also apply to the “natural born Citizen” status of children born in the United States to one or two alien
parents. The fact that those born abroad rely on a Congressional Act and those born in the United States
rely upon the Fourteenth Amendment does not change the result. Both types of citizens are under the very
laws that grants the citizenship status no more that “citizens of the United States” from the moment of
birth. They are not declared under the respective laws to be “natural born Citizens.” As we shall see, a
child born in the United States to one or two alien parents, while being a Fourteenth Amendment “citizen
of the United States” from the moment of birth, is not an Article II “natural born Citizen.”

In Article II and in Articles I, III, and IV, the Founding Fathers distinguished between "Citizen of the
United States" and "natural born Citizen." Per the Founders, while Senators and Representatives can be
just “Citizens of the United States,” the President must be a "natural born Citizen."
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There is historical evidence from as early as 1777 that the Founding generation were very careful in
distinguishing between a “natural born citizen” and a simple “citizen.” “The term ‘natural born’ citizen
also appeared in a debate in the Continental Congress . . . on November 11, 1777. In particular, a
‘Committee appointed to take into Consideration new articles proper to be added or included in the
Confederation,’ which consisted of Richard Henry Lee, Henry Marchant, and James Duane, offered an
amendment stating that ‘the Citizens of every State, going to reside in another State, Shall be entitled to all
the rights and privileges of the natural born free Citizens of the State to which they go to reside.’ See
‘http://lcweb2.loc.gov/cgi-bin/query/D?hlaw:1:./temp/~ammem_BmEK::.’ However, the ‘natural born’
modifier was dropped in the final version of the amendment. See ‘http://lcweb2.loc.gov/cgi-
bin/query/D?hlaw:1:./temp/~ammem_yCqO::.’” John Yinger, The Origins and Interpretation of the
Presidential Eligibility Clause in the U.S. Constitution: Why Did the Founding Fathers Want the President
To Be a "Natural Born Citizen" and What Does this Clause Mean for Foreign-Born Adoptees? Footnote 2
(Revised Version, April 6, 2000); http://faculty.maxwell.syr.edu/jyinger/citizenship/history.htm. We can
see here that these Founding era representatives were careful to distinguish between a “natural born”
citizen and a plain “citizen,” reserving the modifier “natural born” only for the specific purpose that they
had in mind.

There is evidence from the foreign affairs between the United States and Great Britain that the United
States carefully distinguished between a “natural born Citizen” and a “citizen.” The Draft Articles to
Supplement the Preliminary Anglo-American Peace Treaty [ca 27 April 1787 [in Paris] provided in
pertinent part:

Articles agreed on by David Hartley Esq., Minister Plenipotentiary of His Brittanic Majesty for &c
in behalf of said Majesty on the one part, and J.A. [John Adams], B.F. [Benjamin Franklin], J.J.
[John Jay] and H.L [Henry Livingston was also at the US Embassy in France], ministers
plenipotentiary of the Unites States of America for treating of peace….in addition to the articles
agreed on the 30th day of November 1782…The subjects of the Crown of Great Britain shall enjoy
in all and every of Said United States, all Rights, Liberties, Privileges and Immunities and be
Subject to the Duties and Allegiance of natural born Citizens of the Said States---and, on the other
hand, all the citizens of the Said United States shall enjoy in all and every of the Dominions of the
Crown of Great Britain all Rights, Liberties, Privileges and Immunities and be Subject to the
Duties and Allegiance of natural born Subjects of that Crown, excepting Such Individuals of either
Nation as the legislature of the other shall judge fit to exempt."

http://books.google.com/books?id=vemc7Vuqk1YC&pg=PA448&lpg=PA448&dq=%22draft+articles+to
+supplement%22&source=bl&ots=Aojo7Iux2Z&sig=r8tN3gtsaDaRYWKBox5fOWNPo4M&hl=en&ei=
K4pBSvW6ComJtge3iN2dCQ&sa=X&oi=book_result&ct=result&resnum=3. Another draft treaty
similarly provided that “the subjects of his Brittanic Majesty and the citizens of the United States shall
mutually be considered as Natural born Subjects & enjoy all rights and privileges as such in the
Respective Dominions and Territories in the manner heretofore accustomed.”
http://books.google.com/books?id=vemc7Vuqk1YC&pg=PA214&dq=franklin+subject:%22History+/+Un
ited+States+/+Revolutionary+Period+(1775-1800)%22&lr=

We can see that both nations wanted to maximize benefits for themselves. Concerning benefits for United
States “citizens,” “citizens” of the United States were to enjoy in Great Britain all the same “Rights,
Liberties, Privileges, and Immunities” enjoyed by “natural born subjects” of Great Britain. Concerning
benefits for “subjects” of Great Britain, “subjects” of Great Britain were to enjoy in the United States all
the same “Rights, Liberties, Privileges, and Immunities” enjoyed by “natural born citizens” of the United
States. This treaty was advantageous to both nations. In the United States, a “citizen” was not necessarily
a “natural born citizen.” Yet in Great Britain, he or she was automatically treated as if he or she were a
“natural born subject” of Great Britain. And in Great Britain, a “subject” was not necessarily a “natural
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born subject.” Yet, in the United States, he or she was automatically treated as if he or she were a “natural
born citizen” of the United States. But with benefits also came responsibilities. A “citizen” of the United
States took on the “Duties and Allegiance of natural born subjects” of Great Britain and a “subject” of
Great Britain took on the “Duties and Allegiance of natural born citizens” of the United States.

These draft treaties do not suggest let alone prove that the United States defined a “natural born Citizen”
the same way that the English defined a “natural born subject.” In fact, these treaties really have nothing
to do with how each respective nation defined its citizens and subjects. Rather, they only show that the
United States was happy to have its “citizens” to “be considered as” “natural born subjects” in Great
Britain. Such treatment in Great Britain of “citizens” of the United States (who were not “natural born
citizens” of the United States) as English “natural born subjects,” assured that they would receive in Great
Britain the same benefits that a “natural born subject” of Great Britain received. These draft treaties also
show that the Founders and Framers recognized that the maximum citizenship status that one could have
in America was that of a “natural born Citizen” and in Great Britain was that of a “natural born subject.”
But that these two statuses were the highest form of citizenship/subjectship in each respective nation did
not mean that the definitions of those terms were the same. These treaties do not prove that nor is there
any other evidence suggesting that, notwithstanding what Justice Gray said in U.S. v. Wong Kim Ark.

There is also evidence from the convention that shows that the Founders and Framers intentionally
distinguished between a “natural born Citizen” and a “Citizen of the United States,” and gave different
meanings to each.

Records of the Federal Convention

[2:116; Journal, 26 July]
Resolved That it be an instruction to the Committee to whom were referred the proceedings of the
Convention for the establishment of a national government, to receive a clause or clauses, requiring certain
qualifications of landed property and citizenship in the United States for the Executive, the Judiciary, and
the Members of both branches of the Legislature of the United States;

[2:367; Journal, 22 Aug.]
at the end of the 1st section 10 article add
"he shall be of the age of thirty five years, and a Citizen of the United States, and shall have been an
Inhabitant thereof for Twenty one years"

[2:494; Journal, 4 Sept.]
Sect. 2. No Person except a natural born Citizen, or a Citizen of the U. S. at the time of the adoption of this
Constitution shall be eligible to the office of President: nor shall any Person be elected to that office, who
shall be under the age of 35 years, and who has not been in the whole, at least 14 years a resident within
the U. S.

[2:574, 598; Committee of Style]
Sect. 2. No Person except a natural born Citizen, or a Citizen of the U. S. at the time of the adoption of this
Constitution shall be eligible to the office of President: nor shall any Person be elected to that office, who
shall be under the age of 35 years, and who has not been in the whole, at least 14 years a resident within
the U. S.

***

(d) No person except a natural born citizen, or a citizen of the United States, at the time of the adoption of
this constitution, shall be eligible to the office of president; neither shall any person be eligible to that
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office who shall not have attained to the age of thirty-five years, and been fourteen years a resident within
the United States.

Farrand, Max, ed. The Records of the Federal Convention of 1787. Rev. ed. 4 vols. New Haven and
London: Yale University Press, 1937. Records of the Federal Convention , http://press-
pubs.uchicago.edu/founders/documents/a2_1_5s1.html.

So we can see that at first, the delegates considered having the president be just a “citizen of the United
States.” But later, they decided that being a “citizen of the United States” was not sufficient. They then
made the standard “natural born Citizen.” This could only mean that being a “natural born Citizen”
required more than being just a “citizen of the United States.”

Those born before the adoption of the Constitution, while not being “natural born Citizens,” like the
Founders and Framers themselves, had proven their allegiance by adhering to the American Revolution.
As Joseph Story explained:

§ 1473. It is indispensable, too, that the president should be a natural born citizen of the United
States; or a citizen at the adoption of the constitution, and for fourteen years before his election.
This permission of a naturalized citizen to become president is an exception from the great
fundamental policy of all governments, to exclude foreign influence from their executive councils
and duties. It was doubtless introduced (for it has now become by lapse of time merely nominal,
and will soon become wholly extinct) out of respect to those distinguished revolutionary patriots,
who were born in a foreign land, and yet had entitled themselves to high honours in their adopted
country. A positive exclusion of them from the office would have been unjust to their merits, and
painful to their sensibilities. But the general propriety of the exclusion of foreigners, in common
cases, will scarcely be doubted by any sound statesman. But the general propriety of the exclusion
of foreigners, in common cases, will scarcely be doubted by any sound statesman. It cuts off all
chances for ambitious foreigners, who might otherwise be intriguing for the office; and interposes
a barrier against those corrupt interferences of foreign governments in executive elections, which
have inflicted the most serious evils upon the elective monarchies of Europe. Germany, Poland,
and even the pontificate of Rome, are sad, but instructive examples of the enduring mischiefs
arising from this source.

Joseph Story, Commentaries on the Constitution 3:§§ 1473, 1833, http://press-
pubs.uchicago.edu/founders/documents/a2_1_5s2.html.

Hence, the Framers grandfathered these first citizens to be eligible to be President and Commander in
Chief, calling them “Citizens of the United States” at the time of the adoption of the Constitution. For a
person born after the adoption of the Constitution to be so eligible, they provided that a person had to be a
“natural born Citizen.” They did not write “citizen,” “native-born citizen (an ambiguous term),” “born
Citizen” (which had been Hamilton’s proposal), or “citizen of the United States.” Hence, for the future
preservation of the republic, they saw “natural born Citizen” and not these other national characters as the
means to best assure them that the person to be President and to command our military was completely
and solely in allegiance to the United States from birth.

As we can see from the constitutional text, the Founders distinguished between a “natural born Citizen”
and a "Citizen of the United States." This distinction is based on natural law and the law of nations which
became part of our national common law and even became part of the “Laws of the United States” referred
to in Article III. According to that law as explained by E. Vattel in, The Law of Nations (1758), Vol.1,
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Section 212, Des Citoyens et Naturels, a "citizen" is a member of the civil society. To become a "citizen"
is to enter into society as a member thereof. On the other hand, Vattel wrote that a native or indigenes
(written in French as /les naturels/ or /indigenes/) or “natural born Citizen” as the term later became
translated from French into English, is a child born in the country of two citizen parents who have already
entered into and become members of the society. Vattel also told us that it is the “natural born Citizen”
who will best preserve and perpetuate the society. This definition of the two distinct terms as we shall see
below has been adopted by many United States Supreme Court decisions. (The Venus, 12 U.S. 253 (1814)
(C.J. Marshall, dissenting and concurring) and Minor v. Happersett, 88 U.S. 162 (1874) to cite just two.)
With the presidential qualification question never being involved, neither the Fourteenth Amendment,
which covers only "citizens of the United States" who are permitted to gain membership in and enter
American society by either birth on U.S. soil or by naturalization and being subject to the jurisdiction of
the United States, nor Congressional Acts (8 U.S.C. Sec. 1401), nor any case law (e.g. U.S. v. Wong Kim
Ark, 169 U.S. 649 (1898)) has ever changed the original common law definition of a “natural born
Citizen.”

A “natural born Citizen” and a “citizen of the United States,” while being two different classes of citizens,
are equal under the law (both classes are "citizens") except only the latter have the privilege of being
eligible to be President. Article II, Section 1, Clause 5 itself when prescribing the eligibility requirements
to be President distinguishes between a "Citizen" and a "natural born Citizen." Other than this one
exception prescribed by the Framers concerning presidential eligibility and extended to vice-presidential
eligibility by the Twelfth Amendment, constitutional equality among "Citizens" and "natural born
Citizens" (both being "citizens") is confirmed in Article IV, Section 2, Clause 1; the Fifth Amendment;
and the Fourteenth Amendment.

In our history, someone involved in the political, social, and cultural battles to be recognized a U.S. citizen
has always strived to be recognized as a “citizen of the United States,” and not a “natural born Citizen.”
These persons have all fought to be allowed to enter into and be a member of American society and
thereby be declared a "citizen of the United States." As we shall see below, people like Wong Kim Ark
fought under the Fourteenth Amendment to be recognized to be a “citizen of the United States.” He did
not seek to be declared a “natural born Citizen.” The Fourteenth Amendment did not involve Article II, let
alone define what a “natural born Citizen” is. Never having been changed, the original constitutional
meaning of a "natural born Citizen" prevails today. As I will explain below, a “citizen” could have more
than one allegiance and loyalty (acquiring allegiance from one’s foreign parents or from foreign soil) but a
“natural born Citizen” can have only one and that is to America (soil and parents are all united in one
nation).

So those born before the Constitution was adopted and who were “Citizens of the United States” at the
time the Constitution was adopted, were eligible to be President. Those born after the adoption of the
Constitution have to be not only “Citizens of the United States,” but also “natural born Citizens” to be
eligible to be President. If a person born after the adoption of the Constitution is only a “Citizen of the
United States” and not also a “natural born Citizen,” then that person is not eligible to be President.

Article II, Section 1, Clause 5 provides in pertinent part: “No person except a natural born Citizen, or a
Citizen of the United States, at the time of the Adoption of this Constitution, shall be eligible to the Office
of President.” Note that the Founders and Framers used the word “Citizen” twice in this sentence. The
first time they qualified it with “natural born” and the second time they qualified it with “of the United
States.” Since they made this word selection, we have to give meaning to these modifiers.

From Article II, Section 1, Clause 5, we can see that under the original Constitution, a member of the
United States is called a “Citizen of the United States.” The Fourteenth Amendment calls all those who
are born or naturalized in the United States “citizens of the United States.” I shall call all these members
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“Citizens of the United States.” Under Article II, Section 1, Clause 5, we learn that there is also a special
category of a “Citizen of the United States.” The clause refers to this member as a “natural born Citizen.”
So the Constitution gives us “Citizens of the United States,” but then tells us that there are among those
“Citizens of the United States” “natural born Citizens.” The Founders and Framers wrote “natural born
Citizen” without adding thereafter “of the United States,” but when referring to “Citizen” wrote “Citizen
of the United States.” Their careful word choice shows that all “natural born Citizen[s]” are included in
“Citizen[s] of the United States.” But because the Founders and Framers set the “natural born Citizen”
apart from the rest of the “Citizens of the United States” through the grandfather clause, they also told us
that all “natural born Citizen[s]” are “Citizens of the United States,” but not all “Citizens of the United
States” are “natural born Citizen[s].”

And how did the Founders and Framers expect us to apply the grandfather clause of Article II, Section 1,
Clause 5? This is what they expected us to do. “Citizens of the United States” break down into two
classes, one that is created by natural law as modified by positive law. This is the “natural born Citizen”
as prescribed by the law of nations which applies natural law to the affairs of nations. In the United States,
through a combination of natural law and positive law, it has been long established that the constitutional
definition of a “natural born Citizen” is a child born in the country to citizen parents. This definition is
considered the American common law definition of a “natural born Citizen.” See, for example, Emer de
Vattel, The Law of Nations, Section 212 (a “natural born Citizen” is a child born in the country to citizen
parents); The Naturalization Acts of 1790, 1795, and 1802 (confirm that the Founders and Framers viewed
a child born in the United States to alien parents as an alien in need of naturalization if to become a
“Citizen of the United States”); Minor v. Happersett (1875) (held that under “common-law” a child born
in a country to citizen parents is a “natural born Citizen,” but, while advising that “there have been doubts”
about the correctness of the proposition, was not willing to tell us whether a child born in the United States
to alien parents is a “Citizen of the United States” under the Fourteenth Amendment) and U.S. v. Wong
Kim Ark (1898) (held that a child born in the United States to domiciled alien parents is a “Citizen of the
United States” and confirmed that a child born in the country to citizen parents is a “natural born
Citizen”). Pursuant to these authorities and other historical sources, a “natural born Citizen” is a child
who is born in the country to citizen parents which means born in the United States or its jurisdictional
equivalent to a father and mother who are both either “Citizens of the United States” or “natural born
Citizens.” This definition, as recognized, confirmed, and adopted by our Constitution, can only be
changed by a constitutional amendment. Not even the U.S. Supreme Court can change this definition, for
to do so would be amending the Constitutoin without constitutional amendment which is contrary to
Article V.

The other class of “Citizens of the United States” is comprised of all other “Citizens of the United States”
who do not satisfy the definition of a “natural born Citizen,” but nevertheless are recognized as “Citizens
of the United States” by positive law which is either legislative enactments or even judicial decrees. These
are the “Citizens of the United States” who are created by the Fourteenth Amendment, Congressional
Acts, and treaties, as applied by our judicial branch of government in any situation where there may be
doubt, but who do not meet the definition of a “natural born Citizen,” i.e., born in the country to citizen
parents. This is the non-“natural born Citizen” class of the “Citizens of the United States.” Under the
Fourteenth Amendment and 8 U.S.C. Sec. 1401(a), these are the children born in the United States to one
or two alien parents and “subject to the jurisdiction thereof.” Under other Congressional Acts, these are
the children born in a foreign country to one or two “Citizens of the United States.” And under other
Congressional Acts and treaties, these are children born in a foreign country to alien parents who after
birth through naturalization become “Citizens of the United States.”

Hence, today, with the Article II grandfather clause having long expired, to be eligible to be President, one
must not only show that he or she is a “Citizen of the United States.” Rather, one must show that he or she
is also a “natural born Citizen.” Under this clause, any person who is just a “Citizen of the United States”
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and not also a “natural born Citizen” is not eligible to be President. And only a person who is born in the
country to citizen parents can be a “natural born Citizen.” So if a person is not born in the country to
citizen parents, that person is not eligible to be President.

With “natural born Citizen” and “Citizen of the United States not having the same meaning, the proper
eligibility question is not whether Obama is a “Citizen of the United States.” Rather, the correct inquiry is
whether Obama is a “natural born Citizen.” So, why do so many of Obama’s supporters on the question of
whether putative President Barack Obama is eligible to be President, keep saying that he is eligible to be
President because he is a "U.S. citizen" rather than saying that he is a "natural born Citizen," which as we
have seen from Article II is the citizenship status for president called for by Article II, Section 1, Clause 5
for those born after the Constitution was adopted in 1787?

So, under Article II, Section, 1, Clause 5, those born after the Constitution was adopted in 1787, in order
to be eligible to be President, have to be "natural born Citizen[s]" rather than just "Citizen[s] of the United
States." What does historical and legal research show was the difference between a "natural born Citizen"
and a "Citizen of the United States in the eyes of the Founders and Framers?" Why the Founders and
Framers included the “natural born Citizen” eligibility requirement for future Presidents is surely
important in answering this question. In answering this question, we must also consider the works of the
great political philosophers upon whom the Founders and Framers relied in creating the new America, a
constitutional republic. Also, the writings of some of the early Founders who informed on what it meant
to be born a “natural born Citizen” are surely relevant. I will also show that also relevant in our inquiry
are the early Acts of Congress which defined U.S. citizenship and provide an indisputable objective
answer as to what a “natural born Citizen” is and various opinions of the U.S. Supreme Court and some of
its members which defined what a “natural born Citizen” is. Finally, even the Fourteenth Amendment
which considers a person born in the United States and simply subject to its jurisdiction (subject to its
laws) the equivalent to a naturalized citizen and calls both classes of citizens “citizens of the United
States” and not “natural born Citizens” is also relevant.

You do accept that naturalized citizens are not eligible to be President? How then can a Fourteenth
Amendment “citizen of the United States,” which is the equivalent of a naturalized citizen under the
Fourteenth Amendment be eligible to be President without showing that he is an Article II “natural born
Citizen?”

It is undeniable that there exists a constitutional distinction between a “natural born Citizen” and a
“Citizen of the United States.” It is also undeniable under Article II that Obama must show that he is not
only a "Citizen of the United States" but that he is also an Article II "natural born Citizen.” In other words,
Obama must show that he was born a “natural born Citizen,” and not just born a “citizen of the United
States?” Let us now examine in detail what the above sources say about what a “natural born Citizen”
versus what a “citizen of the United States” is.

Nor is a “natural born Citizen” to be confused with “citizen,” “native-born citizen,” “born Citizen,” or
“citizen of the United States.” These citizens are not necessarily Article II “natural born Citizens.”
Rather, these are citizens who, if not meeting the natural law/law of nations definition of a “natural born
Citizen,” have been created by Congress through the Fourteenth Amendment, statute, or treaty or by our
courts when applying any one of these positive laws. We have solid evidence that a “native born citizen”
is not the same as a “natural born citizen” in Lynch:

“‘No person except a natural born citizen, or a citizen of the United States at the time of the adoption of
this Constitution, shall be eligible to the office of President,’ &c. The only standard which then existed, of
a natural born citizen, was the rule of the common law, and no different standard has been adopted since.
Suppose a person should be elected president who was native born, but of alien parents, could there be any
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reasonable doubt that he was eligible under the Constitution? I think not. The position would be decisive
in his favor, that by the rule of the common law, in force when the Constitution was adopted, he is a
citizen.” Lynch vs. Clarke, 3 N.Y. Leg. Obs. 236 (Chancellery Court of N.Y. 1844). Of course, I do not
agree with Lynch’s conclusion that the Founders and Framers would have allowed a child born in the
United States to alien parents to be a “natural born citizen.” Rather, the reason I have provided this
statement from Lynch is to show that the court considered a person “native born” at the same time the
person was born to “alien parents.” This tells us that we cannot automatically use the term “native born
citizen” to have the same meaning as a “natural born citizen,” for the former may be born to one or two
alien parents but the latter may not.

There is other evidence in Wong which shows that the “native-born” citizen that it created under the
Fourteenth Amendment is not the equivalent of a “natural born Citizen.” Wong said:

At the time of the passage of that act, although the tendency on the continent of Europe was to
make parentage, rather than birthplace, the criterion of nationality, and citizenship was denied to
the native-born children of foreign parents in Germany, Switzerland, Sweden and Norway, yet it
appears still to have been conferred upon such children in Holland, Denmark and Portugal, and,
when claimed under certain specified conditions, in France, Belgium, Spain, Italy, Greece and
Russia. Cockburn on Nationality, 14-21.

Id. at 667. The Court also said:

Even those authorities in this country, which have gone the farthest towards holding such statutes
to be but declaratory of the common law, have distinctly recognized and emphatically asserted the
citizenship of native-born children of foreign parents.

Id. at 674. We see the Court on two occasions used the expression, “native-born children of foreign
parents.” We also know that the Court said that “the child of an alien, if born in the country, is as much a
citizen as the natural-born child of a citizen, and by operation of the same principle.” Wong Kim Ark, at
169-70 (citing and quoting Horace Binney). So, as Wong Kim Ark shows, a “native-born” citizen can
have foreign parents. Wong itself told us that a “natural born Citizen” is born to citizen parents. Hence, a
“natural born Citizen” cannot have the same meaning as a “native-born” citizen and the two clauses cannot
mean the same thing. Therefore, the Court could not have meant to equate Wong, a “citizen” under the
Fourteenth Amendment or a “native-born child[] of foreign parents,” with an Article II “natural born
Citizen” who according to the Court itself can only come about by being born in the country to citizen
parents.

The point of “native-born citizen” is further made by examining some historical evidence from the
Founding period. For Vattel, either you were a “natural-born citizen” or you were naturalized by condition
or law. From Section 212 of The Law of Nations, we can see that there was no “native” that was not also
a “natural-born citizen.” The expression “native-born citizen” is an invention of our courts. It does not
exist in the Constitution, Congressional Acts, or treaties. The notion that a “native-born citizen” could be
born to alien parents does not exist in natural law, the law of nations, or Vattel. In Section 213 of The Law
of Nation, Vattel explained that if a child were born to parents who were just permanent residents of a
nation (i.e., those parents were not citizens of that nation), that child followed the condition of his/her
father (which meant father and mother) and himself/herself also became a permanent resident of that
nation but not a “citizen” of that nation. Vattel made the point further when he stated in “Section 214
Naturalisation,” that in England, “the single circumstance of being born in the country naturalises the
children of a foreigner.” Hence, we can see that in natural law and Vattel, there was no such thing as a
person being born in a country to alien parents and becoming thereby by nature a citizen of that nation. As
Vattel demonstrated, that child could become a citizen of that nation through naturalization (“grant[ing] to
a foreigner the quality of a citizen” thorough law. Sec. 214) which occurred after birth under
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Congressional Acts or which under the English common law occurred automatically at the moment of
birth for children born within the King’s dominions to alien parents.

At the Founding, with respect to children being born in the United States to alien parents, we adopted
these natural law concepts and not the English common law. The First and Third Congress in the
Naturalization Act of 1790 and 1795, respectively, relied upon natural law and Vattelian concepts of
citizenship when dealing with children born in the United States to alien parents. In fact, Congress treated
those children as aliens and only allowed them to become “citizens of the United States” when their
parents naturalized, if done during their minority, and only in their own right if done thereafter.

Minor also said that “there have been doubts” whether such a citizen existed in the United States. Wong
Kim Ark legitimized that class of citizen by relying on the English common law. As Calvin’s Case and
Vattel explain, that is naturalization at birth of those born in the territory of the sovereign to alien parents.
Because alienage needs to be removed at birth by the power of positive law, those “native-born citizen”
are not “natural-born citizens.”

The Constitution calls for a “natural born Citizen,” not a “native-born citizen,” “native citizen,” “born
citizen,” “citizen at birth,” “citizen from birth,” or some other such variation. We are therefore to look for
a definition of that exact clause and not some variation or part of the clause which could have a certain
meaning given the context in which it may be used but not the meaning intended by the Founders and
Framers when they specifically used the “natural born Citizen” clause.

Also, the Fourteenth Amendment which considers a person born in the United States and simply subject to
its jurisdiction (subject to its laws) the equivalent to a naturalized citizen and calls both classes of citizens
“citizens of the United States” and not “natural born Citizens.” Virtually all agree that naturalized citizens
are not eligible to be President. Hence, a Fourteenth Amendment “citizen of the United States,” which is
the equivalent of a naturalized citizen under the Fourteenth Amendment, cannot be eligible to be President
without showing that he or she is an Article II “natural born Citizen.” The lack of such a showing would
leave that person in the same class as the naturalized citizens who we accept are not eligible to be
President. So, we can see that we cannot just say that when the amendment refers to “citizen of the United
States” it really means “natural born Citizen,” for to do so would also make naturalized citizens eligible to
be president. Given this undeniable constitutional distinction between a “natural born Citizen” and a
“Citizen of the United States,” a would-be President must show that he or she is not only a Fourteenth
Amendment "citizen of the United States" but that he or she is also an Article II "natural born Citizen.”
Given the textual requirement of Article II, it is simply not sufficient to simply say that one is born a
“citizen of the United States” under the amendment and therefore a “natural born Citizen.” Rather, one
must show that he or she was born a “natural born Citizen,” and not just born a “citizen of the United
States.” Under Article II, one must show that he or she is born a "natural born Citizen" in order to be
eligible to be President. The text of Article II, the Fourteenth Amendment, and numerous Acts of
Congress, along with several U.S. Supreme Court opinions discussed above and below, prove that being
born a "citizen of the United States" under the Fourteenth Amendment alone is not the equivalent to being
born a "natural born Citizen."

Despite the fact that Article II itself, and when read together with Articles I, III, IV and Amendments
Eleven, Fourteen, Fifteen, Nineteen, Twenty-Four, and Twenty-Six, clearly makes a distinction between a
“Citizen of the United States” and a “natural born Citizen,” when it comes to deciding whether Obama is
eligible to be President under Article II, many incorrectly interpret a “Citizen of the United States ” to be
the same thing as a “natural born Citizen.” With these two clauses not having the same meaning, the
proper eligibility question is not whether Obama is a “Citizen of the United States.” Rather, the correct
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inquiry is whether Obama is a “natural born Citizen.”

Most probably recognize that United States citizens are created either at birth or at the moment of
naturalization. The former is a native (using that term in its modern sense and not in the sense that the
Founders used it) and the latter is not. Most probably also recognize that a naturalized citizen is not
eligible to be President. But what many fail to recognize is that the event of birth has two natural elements
which always have and always will be present in every birth: (1) the place where one was born and (2) the
two parents who procreated the child. Hence, some also fail to understand that there are two types of born
citizens, one being a born "Citizen of the United States" and the other being a born "natural born Citizen."
Under current law, a born "Citizen of the United States" is one granted that status under the 14th
Amendment and Congressional Act (e.g. Title 8 Section 1401). The former requires being born in the
United States and “subject to the jurisdiction thereof” and the latter requires being born out of the United
States to at least one United States citizen parent. Either one of these scenarios is sufficient for being
granted the status of a born "Citizen of the United States." Never in our history has the United States
Supreme Court or the Congress ever required that one needs to satisfy both of these conditions, i.e., birth
in the United States and birth to citizen parents, in order to be a “citizen of the United States.” But as to a
“natural born Citizen,” we have a different story.

Article II, Section 1, Clause 5 of the Constitution grandfathered all persons to be eligible to be President
who were “Citizens of the United States” at the time the Constitution was adopted. These persons would
have been adults who were born in the colonies, children born in the new states, or adults inhabiting or
naturalized under the naturalization laws in either place, at the time that the Constitution was adopted,
provided they all adhered to the American Revolution. Justice Gray in United States v. Wong Kim Ark,
169 U.S. 649 (1898) explained that under English common law that prevailed in the colonies these original
citizens included persons who were born in the colonies or new states to alien parents. These original
citizens, whether born in the country or out of it, were all naturalized to be “citizens of the United States”
by simply adhering to the American Revolution. The Founders in Article II grandfathered these “citizens
of the United States” to be eligible to be President, provided that they were such at the time of the
adoption of the Constitution which we know occurred on September 17, 1787. The grandfather clause is
obsolete today.

The Founders themselves, being born prior to independence were subjects of the British Crown and to
other foreign sovereigns but adhering to the American Revolution became part of the first “citizens of the
United States.” All being born in the colonies before the Declaration of Independence was adopted in 1776
to British parents, the first seven Presidents were born subjects of Great Britain (born subject to a foreign
power) and therefore needed the grandfather clause to make them eligible to be President. William
Harrison, the ninth President, born in 1773 in Virginia, was the last President who could utilize the
grandfather clause to make him eligible to be President.

Justice Story observed in his Commentaries on the Constitution of the United States that for the Framers to
allow naturalized citizens (who like them were born subject to a foreign power and as we shall see below
not “natural born Citizens”) to be eligible to be President was an exception to “the great fundamental
policy of all governments, to exclude foreign influence from their executive councils and duties.” III J.
Story, Commentaries on the Constitution of the United States Sec. 1473 (1833). Being born on December
5, 1782, on United States soil (in New York and therefore not born on foreign soil) to parents who had
also become “citizens of the United States” by election to be loyal to the American Revolution (not born to
foreign parents), Martin Van Buren, the eighth President (his mother was of Dutch ancestry and his great-
great-great-great-grandfather Cornelis had come to the New World in 1631 from the Netherlands) was the
first United States President not born a British or other foreign subject (not subject to a foreign power by
being born either on foreign soil or to a foreign parent) who was born a “natural born Citizen” and who
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therefore did not need the grandfather clause to make him eligible to be President. The New Netherland
Institute describes Van Buren’s family history as follows: “In fact, although they were fifth generation
Dutch, all of their forebears were of Dutch extraction. The original Van Buren had come over in the 1640's
during the Van Rensselaer era when all of Columbia County was part of the Rensselaer Estate. And the
original immigrant forbear probably came over sponsored by Killian Van Rensselaer, among many other
immigrants, to occupy the Rensselaer estate. As a result Martin Van Buren was pure Dutch, and still spoke
Dutch, the language that prevailed for many generations in that part of New York State along the Hudson
River.” http://www.nnp.org/nni/Publications/Dutch-American/buren.html. It has been said that Van Buren
is the first President born under the American flag.

On the other hand, for children born after the adoption of the Constitution in 1787, the same Article II,
Section 1, Clause 5 provides, among other things, that only a "natural born Citizen" is eligible to be
President. An Article II "natural born Citizen" is one granted that special status under American common
law that has its origins in natural law and the law of nations. With citizenship being a matter of status
having international implications, the Framers would have expected its definition to be supplied by public
law or the law of nations and not by any municipal or English common law, which the States continued to
use to resolve their local problems concerning contracts, torts, property, inheritance, criminal procedure,
etc. Under the law of nations, to be a "natural born Citizen," the child needed to be born in the United
States (or what may be deemed its equivalent) to two citizen parents.

By including the grandfather clause, the Founders and Framers also showed that they took the power to
define who may be a “natural born Citizen” and therefore eligible to be President away from Congress.
The Constitution in Article I, Section 8, Clause 4, with respect to citizenship, only gives Congress the
power “[t]o establish an uniform Rule of Naturalization.” From Article I’s citizenship status required of
Representatives and Senators (only requiring 7 and 9 years of citizenship, respectively, rather than
citizenship from birth), we learn that the Founders and Framers considered a “Citizen of the United States”
who was not also a “natural born Citizen” to be a naturalized citizen. A “Citizen of the United States”
found in Article II, not being a “natural born Citizen,” would therefore also have been a naturalized
citizen. So, any person that Congress made by statute a “Citizen of the United States” was necessarily a
naturalized citizen. This means that any person made a U.S. citizen by Congress following the adoption of
the Constitution could at best be just a “Citizen of the United States,” and, because such citizen was
considered to be a naturalized citizen, not eligible to be President for not having that status as of the time
the Constitution was adopted. So, the Founders and Framers devised a system whereby after the adoption
of the Constitution only a “natural born Citizen” could be eligible to be President and Congress had no
power to make anyone a “natural born Citizen.” Now let us examine just who the Founders and Framers
considered to be an Article II “natural born Citizen.”

Purpose for the “natural born Citizen” clause

The Founders and Framers did not require in Article I that Representatives and Senators be citizens from
the moment of birth. But they did for future presidents. Any definition of a “natural born Citizen” must
therefore be driven by the Founders’ and Framers’ purpose for requiring that future presidents have that
citizenship status from birth.

Those arguing that Obama is a “natural born Citizen” downplay the Founders’ and Framers’ reasons for
requiring that any future presidents be “natural born Citizen[s].” They says that there were fears then
about wealthy European aristocracy or royalty coming to America, gaining citizenship, and then buying
their way to the presidency without long-standing loyalty to the nation.” But the Founders and Framers
had a greater reason than just wanting to avoid that “wealthy European aristocracy or royalty” from “that
time” make their way into American government for inserting the clause in Article II. Rather, it was
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overall fear of foreign and monarchial influence invading the Office of Commander in Chief of the
military.

The Founders were very much concerned about loyalty to the American cause. They often used loyalty
oaths to make sure persons were really with the patriots and not with the loyalists. The Founders fear of
disloyalty and foreign and monarchial influence also extended to the new government they had created. It
was the fear of foreign and monarchial influence invading the Office of Commander in Chief of the
military that prompted John Jay, our first U.S. Supreme Court Chief Justice, to write to George
Washington in 1787. In his famous letter of July 25, 1787 to then-General George Washington, Jay used
“natural born citizen” as a means to better assure the safe and proper “administration of our national
government.”

The most direct evidence about the origins of the "natural born citizen" clause comes from a letter
that John Jay wrote to George Washington, who was at the time serving as President of the
Constitutional Convention.(2) John Jay was not a delegate to the Convention; his views conflicted
with those of the majority in his state, New York, and he was not elected by the state legislature.(3)
However, he was a well-known figure who had been President of the Continental Congress.
Moreover, he would become an author, along with Alexander Hamilton and James Madison, of
some of the famous Federalist Papers, written to encouraged New Yorkers to ratify the proposed
constitution, and, after the Constitution had been ratified, he would be appointed as the first Chief
Justice of the U.S. Supreme Court.(4) It seems reasonable to suppose, therefore, that his letter
carried some weight.

John Yinger, The Origins and Interpretation of the Presidential Eligibility Clause in the U.S. Constitution:
Why Did the Founding Fathers Want the President To Be a "Natural Born Citizen"
and What Does this Clause Mean for Foreign-Born Adoptees? (Revised Version, April 6, 2000),
http://faculty.maxwell.syr.edu/jyinger/citizenship/history.htm. [footnotes: 2. omitted. “3. One source
reports that he had been appointed as a delegate but declined to serve. See Wilborne E. Benton, editor,
Drafting the Constitution, Vol. I. (College Station, TX: Texas A&M University Press, 1986), p. 20. I have
not been able to confirm this information in any other source.” “4. As one scholar puts it, ‘Although he
was not present at Philadelphia, Jay's views were known to the most influential delegates, and he even
indulged in a bit of lobbying while the Continental Congress was in session.’ Richard B. Morris,
Witnesses at the Creation: Hamilton, Madison, Jay and the Constitution (New York: Holt, Tinehart, and
Winston, 1985), pp. 189-90.”]. While doubts have been expressed as to the effect this letter had on the
eventual inclusion of the “natural born Citizen” clause in the Constitution, “[n]evertheless, this letter is the
only document connected to the Constitutional Convention that explicitly argues for a "natural born"
citizen in a high executive position.” Id. Yinger. (Yinger provides an excellent discussion of what
occurred during the constitutional convention regarding how the “natural born Citizen” clause was
eventually inserted into the Constitution and regarding the Framers’ fear of foreign influence making its
way into the new government and into the Office of President and Commander in Chief. He concludes
that the Framers used both the Electoral College and the “natural born Citizen” clause to keep foreign
influence out of the Office of President and Commander in Chief.)

In his letter of July 25, 1787, Jay wrote to George Washington: “Permit me to hint, whether it would be
wise and seasonable to provide a strong check to the admission of Foreigners into the administration of
our national Government; and to declare expressly that the Commander in Chief of the American army
shall not be given to nor devolve on, any but a natural born Citizen (underlying "born" in the original).
Max Ferrand, editor, The Records of the Federal Convention of 1787, Revised Edition, Volume III (New
Haven: Yale University Press, 1937), p. 61;
http://oll.libertyfund.org/?option=com_staticxt&staticfile=show.php%3Ftitle=2329&chapter=220302&lay
out=html&Itemid=27.). Charles Gordon in his, Who Can Be President of the United States: The
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Unresolved Enigma, Maryland Law Review, Vol. 28, No. 1 (Winter 1968), p. 5, maintains that Jay’s letter
was not only sent to Washington but "probably to other delegates."

Constitutional Convention

John M. Yinger, Trustee Professor of Public Administration and Economics, The Maxwell School of
Citizenship and Public Affairs, Syracuse University, and Associate Director for Metropolitan Studies
Program and Director, Education Finance and Accountability Program, Center for Policy Research wrote:

The delegates at the Constitutional Convention were deeply concerned about foreign influence on the
national government, and in particular on the President. .. they wanted the Legislature to select the
President, and they tried to limit foreign influence on the President by devising time-of-citizenship
requirements for members of the Legislature. Ultimately, however, the Convention decided that a
President elected by the Legislature could not be insulated from foreign influence and it turned, instead, to
the Electoral College.

In one sense, the switch to the Electoral College lowered the need for explicit presidential
qualifications because it minimized the line of potential foreign influence running through the Legislature.
In another sense, however, this switch broke the clear connection between the citizenship requirements of
legislators and the selection of the President, and therefore boosted the symbolic importance of a
citizenship requirement for the President. This change in context, along with the Convention's decision to
make the President the commander-in-chief of the army, gave new weight to the arguments in Jay's letter,
and in particular to the suggestion in that letter that the presidency be restricted to "natural born"
citizens.

On March 25, 1800, [Charles] Pinckney made the only documented statement by one of the Founders
connecting the Electoral College and the presidential eligibility clause. The Founders "knew well," he said
that to give to the members of Congress a right to give votes in this election, or to decide upon them when
given, was to destroy the independence of the Executive, and make him the creature of the Legislature.
This therefore they have guarded against, and to insure experience and attachment to the country, they
have determined that no man who is not a natural born citizen, or citizen at the adoption of the
Constitution, of fourteen years residence, and thirty-five years of age, shall be eligible....

The Federalist Papers

The Federalist Papers (Oct 1787-May 1788) are 85 essays written by Alexander Hamilton, John Jay,
and James Madison. Professor Yinger explained that the main focus of essays 2-5, written by Jay, and
titled “Concerning Dangers from Foreign Force and Influence" is on

the need for a strong central government to protect a nation from foreign military action, they also
suggest that a strong central government can help protect a nation from "foreign influence." Concern
about foreign influence also appears in essay number 20, written by Hamilton and Madison; essay number
43 by Madison; and essays number 66 and 75 by Hamilton. Moreover, the role of the presidential
selection mechanism in limiting foreign influence is explicitly discussed by Hamilton in essay number 68.

Hamilton said:

Nothing was more to be desired than that every practicable obstacle should be opposed to cabal,
intrigue, and corruption. These most deadly adversaries of republican government might naturally have
been expected to make their approaches from more than one quarter, but chiefly from the desire in foreign
powers to gain an improper ascendant in our councils. How could they better gratify this, than by raising
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a creature of their own to the chief magistracy of the Union? But the convention have guarded against all
danger of this sort, with the most provident and judicious attention. They have not made the appointment
of the President to depend on any preexisting bodies of men, who might be tampered with beforehand to
prostitute their votes; but they have referred it in the first instance to an immediate act of the people of
America, to be exerted in the choice of persons for the temporary and sole purpose of making the
appointment. And they have excluded from eligibility to this trust, all those who from situation might be
suspected of too great devotion to the President in office. No senator, representative, or other person
holding a place of trust or profit under the United States, can be of the numbers of the electors.

President Washington warned the nation about foreign attachment and influence. He warned about
harboring feelings for one’s “favorite nation” at the expense of the United States. Here is an excerpt from
Washington’s Farewell Address of ____:

Sympathy for the favorite nation, facilitating the illusion of an imaginary common interest,
in cases where no real common interest exists, and infusing into one the enmities of the other,
betrays the former into a participation in the quarrels and wars of the latter, without adequate
inducement or justification. It leads also to concessions to the favorite nation, of privileges denied
to others, which is apt doubly to injure the nation making the concessions; by unnecessarily parting
with what ought to have been retained; and by exciting jealousy, ill-will, and a disposition to
retaliate, in the parties from whom equal privileges are withheld.

And it gives to ambitious, corrupted, or deluded citizens, (who devote themselves to the
favorite nation,) facility to betray or sacrifice the interests of their own country, without odium,
sometimes even with popularity; gilding, with the appearance of a virtuous sense of obligation, a
commendable deference for public opinion, or a laudable zeal for public good, the base or foolish
compliances of ambition, corruption, or infatuation.

As we can see, Washington warned that a “passionate attachment of one nation for another, produces a
variety of evils.” And surely Washington as well as the other Founders and Framers would not have
wanted the President and Commander in Chief of the Military to also be weakened in his critical national
decisions by any such foreign influence.

A law professor in the University of William and Mary, a judge of The General Court in Virginia, St.
George Tucker also served as a major in the Revolutionary War and was present at the Battle of
Yorktown. Yinger cites Tucker's “Treatise on the Constitution” (1803) as lending further evidence to the
link between the natural-born citizen clause and foreign influence.

The Federalist Papers do not mention the issue of presidential qualifications. However, a well-known
treatise on the Constitution published in 1803, like Charles Pinckney's statement in the U.S. Senate in
1800, explicitly discusses the linkage between the "natural born citizen" clause and the need to avoid
foreign influence. In particular, this treatise says:

That provision in the constitution which requires that the president shall be a native-born citizen
(unless he were a citizen of the United States when the constitution was adopted,) is a happy means of
security against foreign influence, which, wherever it is capable of being exerted, is to be dreaded more
than the plague. The admission of foreigners into our councils, consequently, cannot be too much guarded
against; their total exclusion from a station to which foreign nations have been accustomed to, attach
ideas of sovereign power, sacredness of character, and hereditary right, is a measure of the most
consummate policy and wisdom. It was by means of foreign connections that the stadtholder of Holland,
whose powers at first were probably not equal to those of a president of the United States, became a
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sovereign hereditary prince before the late revolution in that country. Nor is it with levity that I remark,
that the very title of our first magistrate, in some measure exempts us from the danger of those calamities
by which European nations are almost perpetually visited. The title of king, prince, emperor, or czar,
without the smallest addition to his powers, would have rendered him a member of the fraternity of
crowned heads: their common cause has more than once threatened the desolation of Europe. To have
added a member to this sacred family in America, would have invited and perpetuated among us all the
evils of Pandora's Box.

Charles Pinckney of South Carolina was one of the delegates to the Constitutional Convention of 1787. He
was not an ordinary delegate to the Convention. He carried with him to the Convention a set of draft
provisions for the new constitution. He developed this draft through a thorough study of colonial laws and
reference materials. Nearly one half (29 components out of 60) of the adopted United States Constitution
follows Pinckney’s recommendations. Richart Bary, Mr. Rutledge of South Carolina, Ayer Company,
Publishers, Inc., Salem NH, 1942. p. 314. Charles Pinckney was also the last of the Framers of the
Constitution to remain in Congress. Speaking to the Sixth Congress, on the method by which the
Congress certifies election of the President, Senator Pinckney, makes clear that the Founders and Framers
saw the office of the President to be an important office and sought to insulate the President to the greatest
degree possible from foreign influence. He said:

March 28, 1800

It was intended to give your President the command of your forces, the disposal of all the honors and
offices of your Government, the management of your foreign concerns, and the revision of your laws.
Invested with these important powers, it was easily to be seen that the honor and interest of your
Government required he should execute them with firmness and impartiality . . .

***

[T]o insure experience and attachment to the country, they have determined that no man who is not a
natural born citizen, or citizen at the adoption of the Constitution, of fourteen years residence, and thirty-
five years of age, shall be eligible. . . .

***

***

***

***

[F]rom our rapidly increasing strength and commerce, from the enterprise of our citizens, and our
particular maritime situation as it respects the West Indies, South America, and the Powers having
possessions in both, it was easily to be seen, that in any conflict between these Powers, our friendship or
hospitality must be of the greatest importance; that they therefore would never cease to interfere in our
politics and endeavor to direct them in the manner most suitable to their own interests; that from the
difficulty of influencing so large a body as Congress, and from the immense power of the President, not
only over the laws, but foreign connexions of the Union, that their principal effort would be always to
have one of their own friends chosen; and to effect this, no influence would be left untried.

***

Copy provided courtesy of:  www.ProtectOurLiberty.org

Prot
ec

tO
urL

ibe
rty

.or
g



26

If an election is made by the Electors, and subject to no future control or revision on the part of Congress,
then the end intended by the Constitution, of preventing the interference of foreign influence, is
completely answered: for, elected as they are, and voting as the Electors must, the interference of foreign
gold, or influence, is impossible. . . .

It is to be remembered, that around the seat of Congress will be placed all the open and accredited
Ministers, as well as secret emissaries, of foreign Powers. Here too will be assembled the concealed
leaders of domestic faction; all the arts and intrigues that have been used in Elective Governments in the
Old World, will soon find their way among us; and if the Electors do not conceal their votes until the day
appointed by law for opening them, and in case of no election by them, an immediate one by the House of
Representatives does not take place, we shall soon have the scenes of Polish Diets and elections re-acted
here, and in not many years the fate of Poland may be that of United America.

***

Charles Pinckney in the United States Senate (March 28, 1800), The Records of the Federal Convention of
1787, editor Max Farrand, edit year 1911.

Justice Story, Associate Justice of the United States Supreme Court, February 3, 1812 – September 10,
1845, in his Commentaries on the Constitution of the United States (3 vols., 1833), tells us why the
Framers included the grandfather clause:

Volume 3: Â§ 1473.

It is indispensable, too, that the president should be a natural born citizen of the United States; or a
citizen at the adoption of the constitution, and for fourteen years before his election. This
permission of a naturalized citizen to become president is an exception from the great fundamental
policy of all governments, to exclude foreign influence from their executive councils and duties. It
was doubtless introduced (for it has now become by lapse of time merely nominal, and will soon
become wholly extinct) out of respect to those distinguished revolutionary patriots, who were born
in a foreign land, and yet had entitled themselves to high honours in their adopted country. A
positive exclusion of them from the office would have been unjust to their merits, and painful to
their sensibilities. But the general propriety of the exclusion of foreigners, in common cases, will
scarcely be doubted by any sound statesman. It cuts off all chances for ambitious foreigners, who
might otherwise be intriguing for the office; and interposes a barrier against those corrupt
interferences of foreign governments in executive elections, which have inflicted the most serious
evils upon the elective monarchies of Europe. Germany, Poland, and even the pontificate of
Rome, are sad, but instructive examples of the enduring mischiefs arising from this source. A
residence of fourteen years in the United States is also made an indispensable requisite for every
candidate; so, that the people may have a full opportunity to know his character and merits, and
that he may have mingled in the duties, and felt the interests, and understood the principles, and
nourished the attachments, belonging to every citizen in a republican government. By "residence,"
in the constitution, is to be understood, not an absolute inhabitancy within the United States during
the whole period; but such an inhabitancy, as includes a permanent domicil in the United States.
No one has supposed, that a temporary absence abroad on public business, and especially on an
embassy to a foreign nation, would interrupt the residence of a citizen, so as to disqualify him for
office. If the word were to be construed with such strictness, then a mere journey through any
foreign adjacent territory for health, or for pleasure, or a commorancy there for a single day, would
amount to a disqualification. Under such a construction a military or civil officer, who should have
been in Canada during the late war on public business, would have lost his eligibility. The true
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sense of residence in the constitution is fixed domicil, or being out of the United States, and settled
abroad for the purpose of general inhabitancy, animo manendi, and not for a mere temporary and
fugitive purpose, in transitu.

For the Founders and Framers, it was all about allegiance and so they applied the “natural born citizen”
concept as a basis to assure the President’s and Commander in Chief’s absolute and sole allegiance and
loyalty from birth to the nation. Jay’s recommendation did make it into the Constitution. Article II, Section
1, Clause 5 of the Constitution provides in pertinent part: “No person except a natural born Citizen, or a
Citizen of the United States, at the time of the Adoption of this Constitution, shall be eligible to the Office
of President. . .” In this clause and in Articles I, III, and IV, the Founding Fathers distinguished between
"Citizen of the United States" and "natural born Citizen." Per the Founders, while Senators and
Representatives can be just “Citizens of the United States,” the President must be a "natural born Citizen."

In England, becoming King was hereditary and not tied to citizenship. But in the new America, a
constitutional republic with a representative form of government, the President was going to be elected
from among its citizens. Hence, electing someone who the people could trust become critical. It only
stands to reason that the Founders and Framers would eventually demand that the President, who was
given both the highest executive civil and military power, hold the highest form of citizenship available.
And that is what they did for those children born after the Constitution was adopted in 1787. While
persons born before that date could be “Citizens of the United States,” those born after that date had to be
“natural born Citizens.” The highest form of citizenship would be one bestowed upon a child who was
born with sole allegiance and loyalty to the United States, i.e., not born subject to any foreign power. The
only way a child could be so born was to be born in the United States to citizen parents. Being born under
such birth circumstances (jus soli and jus soli united and producing allegiance and citizenship only in the
United States), the child would inherit U.S. citizenship from each one of his parents and from U.S. soil.
Under such birth circumstances, no foreign allegiance could attach to the child at the moment of birth.
Natural law and the law of nations called such a citizen a “natural born Citizen.” The Founders and
Framers being avid followers of natural law and the law of nations understood this and so they demanded
that future presidents be “natural born Citizen[s].”

It is telling that of all the positions and offices the Framers provided for in the Constitution, only that of
the President and Commander in Chief of the Military (and also the Vice President under the Twelfth
Amendment) may be occupied only by a “natural born Citizen.” They therefore believed that this singular
and all-powerful office was more vulnerable to foreign and monarchial influence than any other and they
thereby sought to give it the most protection that they could.

The Founders and Framers put their ultimate trust in “the Laws of Nature and of Nature’s God” and not in
the laws of mankind and human political and legal institutions. The Declaration of Independence,
preamble. The “natural born Citizen” clause is a manifestation of this trust. Through this clause, the
Founders sought to guarantee that the ideals for which they fought would be faithfully preserved for future
generations of Americans. The Founders wanted to assure that the Office of President and Commander in
Chief of the Military, a non-collegial and unique and powerful civil and military position, was free of all
foreign and monarchial influence and that its holder had from birth sole and absolute allegiance, loyalty,
and attachment to the United States. Indeed, the Founders and Framers demanded that a would-be
President, born after the adoption of the Constitution, be born with sole allegiance to and unity of
citizenship in the United States. The “natural born Citizen” clause was the best way for them to assure this
birth circumstance.
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Minor said that there were doubts whether the children born in the United States to alien parents were
“citizens.” The Minor decision was decided in 1875 or 87 years after the Constitution was adopted and as
Justice Waite explained in that decision our nation still had doubts on whether children born in the United
States to alien parents were even “citizens.” If the Court had doubts about whether these children were
“citizens,” it surely had doubts whether they were “natural born Citizens.” We cannot reasonably imagine
that the Framers would have used a standard for a person to meet in order to be eligible to be President and
Commander in Chief of the Military which would have created doubts as to its meaning and which would
therefore have put at risk the security and integrity of that critically important office. Surely, they would
have relied on a definition that created no doubt which Minor explained was one that included that both
the child be born in the country to citizen parents. Indeed, as Minor explained, such a standard created no
doubt. It was through the “natural born Citizen” clause that the Framers sought to accomplish the goal of
protecting the Office of President and Commander in Chief of the Military from foreign and monarchial
influence and providing a definition of national citizenship which the nation would have no difficulty to
understand.

The importance of the “natural born Citizen” component of Article II, Section 1, Clause 5 can be seen
when we consider the other eligibility requirements that the Founders and Framers included in that clause.
There, the Founders and Framers provided that the President only had to be at least 35 years old and at
least a 14-year resident within the United States. Based on these minimal requirements, a person could
live for many years out of the United States and still be eligible to be President. But the Founders and
Framers made up for the rather laxness of these other two requirements by requiring absolute and
complete natural allegiance from birth through the “natural born Citizen” clause.

The “natural born Citizen” clause also provided a citizenship standard that was national in scope. In the
colonies and after the revolution, the states each had their own rules for naturalizing newcomers to their
territories. James H. Kettner, The Development of American Citizenship, 1608-1870, at 78 (1978). We
know that the Founders and Framers sought to make uniform the rules of naturalization by giving
Congress the power to do so in Article I, Section 8, Clause 4. Since “natural born Citizen” was going to
be a citizenship standard for the President of the United State to meet, the Founders and Framers would
have accepted nothing less than a standard which all the states would accept and by which to be bound.
This need for uniformity in the national standard for citizenship probably explains why they wrote in
Article II “natural born Citizen” and then later wrote “Citizen of the United States.” As we can see, they
did not qualify “natural born Citizen” by following it with the words, “of the United States.” They only
did that with the word “Citizen.” Since the states each treated their “subject” and “citizens” differently
and had for quite a long time relied upon the English common law to define “subjecthood” to the state, the
Founders and Framers allowed any person that was a “subject” or “citizen” of any state under the former
English common law or under that state’s naturalization laws to be simply considered a “Citizen of the
United States.” But for those born after the Constitution was adopted, a national standard was to be
applied and that was “natural born Citizen.” As we shall see, this new national standard did not follow the
English common law definition of a “natural born subject.” Rather, this new standard which was based on
natural law and the law of nations would now require absolute and undivided allegiance to the United
States from the moment of birth.

Defining “Natural Born Citizen” Through Conflict of Laws Analysis

We have examined both the text and structure of the “natural born Citizen” clause. But as we see, they do
not give us an answer as to what the definition of the clause is. Hence, we must look elsewhere for that
definition. The secret to unlocking the secret concerning what is a “natural born Citizen” is knowing what
law the Founders and Framers relied upon to define the term. Knowing that law gives us the standard they
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had in mind which provided the clause’s meaning when they wrote the clause into the Constitution. So, it
is critical to know what law the Founders and Framers relied upon when they wrote the “natural born
Citizen” clause into the Constitution. Finding that law will give us assurance as to what they meant when
they included that clause into the Constitution. Knowing that law and consulting that law as to its
definition of a “natural born Citizen” will allow us to avoid speculating as to what the meaning of a
“natural born Citizen” is. Once we identify that law, we can conclude with certainty what the Founders
and Framers meant when they wrote the “natural born Citizen” clause. I will demonstrate here that the
Founders chose the law of nations as the law upon which they relied to define a “natural born Citizen” and
not the English common law. So, once we identify that law of nations and determine how it defined a
“natural born Citizen” we can know with certainty what a “natural born Citizen” is.

The Motivation for Applying One Law Rather than Another

So to what law did the Founders and Framers look to define a “natural born Citizen?” To understand what
an Article II “natural born Citizen” is, we have to revert to the Founding era to determine what the
Founders and Framers intended that clause to mean. In analyzing what meaning the Framer’s gave to the
“natural born Citizen” clause, we must remember that they wrote the Constitution in the historical context
of having planned and won a Revolution and in having to constitute a new society. So, in looking for the
meaning of words and phrases that the Founders and Framers adopted into the Constitution, we have to
look to what sources of knowledge they relied upon which brought them to fight the revolution and then
write the Constitution.

The intellectual mindset of the Whigs is critical in understanding the meaning of a “natural born Citizen.”
The reason for the American Revolution itself provides great insight into discovering its meaning.
The Founders and Framers looked to various sources to provide them with their ideas for protecting and
preserving liberty. They obtained many of their political and philosophical ideas from the Enlightenment.
They saw a great need to protect liberty from tyranny. They looked to universal principles, history,
religion, natural law, reason, self-evident principles, political philosophers, and the law of nations for their
inspiration. In this intellectual process, they rejected that part of English common law which was not
consistent with universal principles.

We can take a look at how the Founders and Framers would have defined a “natural born Citizen’ by
examining how St. George Tucker determined whether a person should have the right to expatriate. In his
Blackstone’s Commentaries 1 (1803), St. George Tucker, Blackstone’s Commentaries 1:App. 184-85,
254-59; 2:App. 90-103, when analyzing whether a person should have the right to expatiate, itself a
citizenship related issue, he criticized Blackstone for maintaining that “universal law” dictated that such a
right did not exist. Tucker, in analyzing what that alleged “universal law” was, said that it would have
been the “law of nature and nations.” In explaining what that “law of nature and nations” was, he looked
to “divine law,” the “law of nature,” and the “law of nations” themselves. He did not look to English
common law. He then showed how nothing in these sources supported what Blackstone said and that on
the contrary, these sources showed that since time immemorial that a person had a natural right to quit his
or her country and for the purpose of pursuing his or her happiness to take up a new life in another. We
know that expatriation is part and parcel of citizenship. It is therefore reasonable to conclude that the
Founders and Framers would also have looked to this “universal law” when they sought to define
citizenship generally and a “natural born Citizen” specifically for the new republic. They, like Tucker,
would not have looked to the English common law as reported on by Blackstone. Attorney General Bates,
President Lincoln's Attorney General, said: "Our constitution, in speaking of natural born citizens, uses no
affirmative language to make them such, but only recognizes and reaffirms the universal principle,
common to all nations, and as old as political society, that the people born in a country do constitute the
nation, and, as individuals, are natural members of the body politic." Attorney General Edward Bates.
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Attorney General Bates is correct that a "natural born Citizen" is defined by "universal principle, common
to all nations." As Tucker demonstrates, the Founders and Framers knew that that universal principle is
found, among other sources, in natural law which they also knew when applied to nations became the law
of nations.]

They were inspired by and found justification in the political philosophy of natural law and the law of
nations and not that of the English common law in going forward with that Revolution and as we shall see
they relied on that same law when defining national citizenship. Jefferson, in the Declaration of
Independence, wrote clauses such as “Laws of Nature and of Nature’s God entitle them,” “these Truths to
be self-evident,” and “unalienable Rights.” These are natural law concepts. So let us take a look at what
the law of nature said about society in general and persons specifically which the Founders and Framers
would have come to understand through their reading and study.

Natural law is comprised of truths that are universal or “self-evident,” meaning that they are attainable to
people from no matter what time by use of their reason. The honest use of this reason will produce that
which is good for people and which promotes their happiness. These universal truths are the moral
foundation for all legitimate laws that govern nations and their people. These truths are also immutable
and binding. The Founders and Framers believed that natural law came from “Nature’s God.” The
Declaration of Independence, para. 1 (U.S. 1776). The 3rd century Roman jurist, Domitius Ulpianus
(Ulpian, c. 170-223), through study of Roman natural law, claimed in Corpus juris civilis that "By law of
nature all men are equal." As we will see, the definition of an Article II “natural born Citizen” does not
end with “natural” or “natural law,” but rather only there begins.

A state of nature produces natural law. A lion is born in the wild. It is the state of nature itself which
teaches and expects the lion to kill other animals for his survival. The actions of that lion which are
justified by his condition and survival needs become natural law. Humans have also existed in a state of
nature. When humans band together because of their need to survive and for their mutual advantage, it is
said that they are members of that group. In this sense, “membership” in a group is justified because of
people’s condition and the need to survive. That group membership is also strictly the product of natural
law.

Nation states (in the past called city states), which are sophisticated organizations of people legally
politically bound together by nationality, culture, religion, language, race, or some other factor and living
on a territory that is defined by a legal boundary, do not exist in a state of nature. Rather, what does exist
in a state of nature is birth into a group through parents who belong to that group. The group inherits from
past generations customs, traditions, and usages which are then passed on to future generations by parents
to their children. Through birth to parents that belong to the group who rear and educate those children,
the children also acquire natural allegiance to their own parents and ultimately to the group. We can
visualize the Native American Indians, who lived in a state of nature. American Indians became members
of their tribes simply by being born to tribe member parents. The land on which they were born did not
determine their membership status. There were no organized nation states or governments based on
formal laws and their membership was not “citizenship.” Nevertheless, through natural allegiance
(“ligeantia naturalis”), children born into the tribes grew to be adults who usually maintained by tacit
consent allegiance to their parents and to the tribes into which they were born.

But “citizenship” in a nation state is a product of natural law and positive law. It is natural law that gives
people their intelligence and reason. From that intelligence and reason people decide that it is in their best
interest to create civil society and the nation state. In that process, they create positive law which provides
the formal foundation for needed institutions which include government and membership in that nation
state which in a republic is called “citizenship.” In a republic, people unite to create civil society and
through their consent create an organized government whose limited mandate is to promote the peoples’
happiness by protecting their unalienable rights to life, liberty, and property. A member of that republic is
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called a “citizen.” Any powers and rights that the people do not give to their government, they retain for
themselves. Hence, it is through positive law that the people create the nation state and its government.
And through those same positive laws, they give a name to the membership in that nation state which in a
republic is called “citizenship.” In a republic, it is positive law that gives to its “citizens” the legal right to
receive protection of their unalienable and other rights from the same government they have consented to
create. In return for that protection, to assist in the survival and preservation of that nation state, and for
the benefit of all other citizens of that nation state, the citizens are bound by positive law to give their
complete and undivided allegiance and loyalty to the legal, political, and military institutions of that
nation. In a constitutional republic, the foundational positive law is a written constitution. That
constitution becomes the wellspring from which the legitimacy of all other positive laws flow. Now let us
examine what writers and philosopher on natural law the Founders and Framers would have been reading
in the years leading up to and during the Founding.

Here are some sources that the Founders and Framers would have looked to in defining citizenship in the
new republic and specifically in defining an Article II “natural born Citizen.” The Founders and Framers
were surely inspired by “universal law,” and to find that law they looked to the Bible , Greek and Roman
antiquity, and political philosophers such as Samuel von Pufendorf, Jean Jacques Burlamaqui, and Emer
de Vattel, who provided definitions of citizenship that were consistent with the old English common law
but not that reported on by Blackstone. These historical sources and U.S. Supreme Court cases confirm
that a “natural born Citizen,” not to be confused with the other types of citizens identified above, is
defined by natural law and the law of nations and not Blackstone’s English common law and is defined as
a child born in the country to citizen parents. The Founders and Framers concluded that after July 4, 1776,
under universal principles of natural law and the law of nations, birthright citizenship would belonged only
to the children of the citizens born within the United States. So, since the Founding, a "natural born
Citizen" has been defined under natural law and the law of nations as a child born in the country to citizen
parents.

Let us start with examining “divine law.”

From the Old Testament, we have this passage from Deuteronomy:

The King

14 When you enter the land the LORD your God is giving you and have taken possession of it and
settled in it, and you say, "Let us set a king over us like all the nations around us," 15 be sure to
appoint over you the king the LORD your God chooses. He must be from among your own
brothers. Do not place a foreigner over you, one who is not a brother Israelite. 16 The king,
moreover, must not acquire great numbers of horses for himself or make the people return to
Egypt to get more of them, for the LORD has told you, "You are not to go back that way again." 17

He must not take many wives, or his heart will be led astray. He must not accumulate large
amounts of silver and gold.
18 When he takes the throne of his kingdom, he is to write for himself on a scroll a copy of this
law, taken from that of the priests, who are Levites. 19 It is to be with him, and he is to read it all
the days of his life so that he may learn to revere the LORD his God and follow carefully
all the words of this law and these decrees 20 and not consider himself better than his brothers and
turn from the law to the right or to the left. Then he and his descendants will reign a long time
over his kingdom in Israel.
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Deuteronomy 17:14-20. New International Version (1984). As we can see, law of Moses prohibited

anyone but a natural born citizen of Israel from being king. Id. 17:14-15. “Freedom is not a gift bestowed

upon us by other men, but a right that belongs to us by the laws of God and Nature" - Benjamin Franklin

Now let us examine the law of nature to which the Founders and Framers would have looked for a
definition of a “natural born Citizen.” We know from the Declaration of Independence itself that the
Founders looked to the “Laws of Nature and of Nature’s God” for their rights.

The Founders and Framers looked to ancient Greek law to understand the law of nature.

Part 26

After this revolution the administration of the state became more and more lax, in consequence of
the eager rivalry of candidates for popular favour. During this period the moderate party, as it
happened, had no real chief, their leader being Cimon son of Miltiades, who was a comparatively
young man, and had been late in entering public life; and at the same time the general populace
suffered great losses by war. The soldiers for active service were selected at that time from the roll
of citizens, and as the generals were men of no military experience, who owed their position solely
to their family standing, it continually happened that some two or three thousand of the troops
perished on an expedition; and in this way the best men alike of the lower and the upper classes
were exhausted. Consequently in most matters of administration less heed was paid to the laws
than had formerly been the case. No alteration, however, was made in the method of election of the
nine Archons, except that five years after the death of Ephialtes it was decided that the candidates
to be submitted to the lot for that office might be selected from the Zeugitae as well as from the
higher classes. The first Archon from that class was Mnesitheides. Up to this time all the Archons
had been taken from the Pentacosiomedimni and Knights, while the Zeugitae were confined to the
ordinary magistracies, save where an evasion of the law was overlooked. Four years later, in the
archonship of Lysicrates, thirty 'local justices', as they as they were called, were re-established; and
two years afterwards, in the archonship of Antidotus, consequence of the great increase in the
number of citizens, it was resolved, on the motion of Pericles, that no one should admitted to the
franchise who was not of citizen birth by both parents.

http://classics.mit.edu/Aristotle/athenian_const.2.2.html.

As can be seen, the Greeks were concerned about good “administration of the state.” They saw a problem
after the revolution with the administration becoming “more and more lax.” It was “candidates” who they
saw as attempting to curry “popular favour” with the citizens for the purpose of gaining political power.
This process did nothing but create disunity and factionalism, causing disruption, social unrest, and a
weakening of the state. They looked for a way to curb the disunity. They said that society was
experiencing a problem with “the great increase in the number of citizens.” They knew that the
“franchise” was the way that citizens put into power their self-representative government in a republic.
They concluded that “citizens” should have certain values that benefited the state. They looked to
citizenship as a means to assure the best administration and leadership of the state. To better that
administration and leadership, they decided that only a person born to two citizen parents, what they called
“citizen birth by both parents,” would be given the right to vote. Implicit in their rule is the idea that a
child that is born to two citizen parents is reared with and takes on the values of the state to a greater
degree than does a child born to one or two alien parents. The Founders and Framers studied Greek
ancient history and would have had occasion to read these materials.
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It is also significant that John Jay, in his famous letter of July 25, 1787 to then-General George
Washington, used “natural born citizen” as a means to better assure the safe and proper “administration of
the state,” in his words calling it “administration of our national government.”

The most direct evidence about the origins of the "natural born citizen" clause comes from a letter
that John Jay wrote to George Washington, who was at the time serving as President of the
Constitutional Convention.(2) John Jay was not a delegate to the Convention; his views conflicted
with those of the majority in his state, New York, and he was not elected by the state legislature.(3)
However, he was a well-known figure who had been President of the Continental Congress.
Moreover, he would become an author, along with Alexander Hamilton and James Madison, of
some of the famous Federalist Papers, written to encouraged New Yorkers to ratify the proposed
constitution, and, after the Constitution had been ratified, he would be appointed as the first Chief
Justice of the U.S. Supreme Court.(4) It seems reasonable to suppose, therefore, that his letter
carried some weight.

John Yinger, The Origins and Interpretation of the Presidential Eligibility Clause in the U.S. Constitution:
Why Did the Founding Fathers Want the President To Be a "Natural Born Citizen"
and What Does this Clause Mean for Foreign-Born Adoptees? (Revised Version, April 6, 2000),
http://faculty.maxwell.syr.edu/jyinger/citizenship/history.htm. [footnotes: 2. omitted. “3. One source
reports that he had been appointed as a delegate but declined to serve. See Wilborne E. Benton, editor,
Drafting the Constitution, Vol. I. (College Station, TX: Texas A&M University Press, 1986), p. 20. I have
not been able to confirm this information in any other source.” “4. As one scholar puts it, ‘Although he
was not present at Philadelphia, Jay's views were known to the most influential delegates, and he even
indulged in a bit of lobbying while the Continental Congress was in session.’ Richard B. Morris,
Witnesses at the Creation: Hamilton, Madison, Jay and the Constitution (New York: Holt, Tinehart, and
Winston, 1985), pp. 189-90.”]. While doubts have been expressed as to the effect this letter had on the
eventual inclusion of the “natural born Citizen” clause in the Constitution, “[n]evertheless, this letter is the
only document connected to the Constitutional Convention that explicitly argues for a "natural born"
citizen in a high executive position.” Id. Yinger.

In his letter of July 25, 1787, Jay wrote to George Washington: “Permit me to hint, whether it would be
wise and seasonable to provide a strong check to the admission of Foreigners into the administration of
our national Government; and to declare expressly that the Command in Chief of the American army shall
not be given to nor devolve on, any but a natural born Citizen” (“born” underlined in the original). Max
Ferrand, editor, The Records of the Federal Convention of 1787, Revised Edition, Volume III (New
Haven: Yale University Press, 1937), p. 61; http://thomas.loc.gov. Charles Gordon in his, Who Can Be
President of the United States: The Unresolved Enigma, Maryland Law Review, Vol. 28, No. 1 (Winter
1968), p. 5, maintains that Jay’s letter was not only sent to Washington but "probably to other delegates."
For the Founders and Framers, it was all about allegiance and so they applied the “citizen birth by both
parents” concept as a basis to assure the President’s and Commander in Chief’s absolute and sole
allegiance and loyalty from birth to the nation.

We must consider that Jay’s letter was addressed to the one person who had previously served as
Commander in Chief. Who better than Washington would have fully understood the importance of having
a natural born Citizen” be the Commander in Chief of the Military? Washington knew better than any one
else what it was like to engage in war against the nation of one’s birth, a nation to which he owed
perpetual natural allegiance. Indeed, Washington knew that no person should have to be put through such
a test of allegiance of having to choose between one’s birth nation or adopted nation in matters of war.
Hence, the “natural born Citizen” clause was seen as a means by with future Commanders in Chief of the
Military would be spared from such conflict of conscience which in the end would be in the better interest
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of the United States. Note that Jay wanted a “strong” check that would prevent a foreigner from becoming
the Commander in Chief. Hence, any definition of “natural born Citizen” must provide our nation with the
strongest check possible on foreign influence invading the Office of President and Commander in Chief of
the Military. Through the “natural born Citizen” clause, which required birth in the country to citizen
parents, the Founders and Framers saw a way to make sure that future Presidents and Commanders in
Chief of the Military would have allegiance only to the United States.

What the Founders and Framers learned from Greek ancient history was confirmed by Roman ancient
history. The Founders and Framers looked to ancient Roman history to learn how best to constitute a
republican form of government. They also looked to ancient Roman law to understand the law of nature.

“Lex MENSIA, That a child should be held as a foreigner, if either of the parents was so. But if both
parents were Romans and married, children always obtained the rank of the father, (patrem sequuntur
liberi, Liv. iv. 4.} and if unmarried, of the mother, Uipian.” Alexander Adam, Roman antiquities: or, An
account of the manners and customs of the Romans 210 (6th ed. corrected 1807).

Roman historian, Cornelius Tacitus, described who were the indigenes of Britain: "Who were the original
inhabitants of Britain, whether they were indigenous or foreign, is, as usual among barbarians, little
known." Cornelius Tacitus, The Life of Cnæus Julius Agricola, 11. The Latin reads: “Ceterum
Britanniam qui mortales initio coluerint, indigenae an advecti, ut inter barbaros, parum compertum.
An indigene is from the Latin, “indigena”: in (in) + gen (to beget).

With many of the Founders being proficient in Latin, Greek, and French, they probably obtained the
clause “natural born citizen” and its synonym, “native,” from ancient Latin text which was also translated
into English rather than from simply copying the clause “natural born subject” from the English common
law and substituting the word “citizen” for “subject.” That ancient text was found in Institutio Oratoria, by
Marcus Fabius Quintilianus (or Quintilian), published in Latin in the first century A.D. The Framers were
well read in the Roman and Greek classics as is expounded upon in their writings in the Federalist Papers.
Jefferson and other Founders had a love for Roman history and education. From the excellent research
conducted by John Greschak, we learn the following: “In 1774, the phrase natural born citizen was used in
an English translation (from the Latin) of the book Institutio Oratoria, by Marcus Fabius Quintilianus
(published in the first century A.D.); this was done in Chapter I of Book VIII. The phrase is found in the
Latin text: Quare, si fieri, potest et verba omnia et vox huius alumnum urbis oleant, ut oratio Romana
plane videatur, non civitate donata. Quintilianus, Institutio Oratoria, Book 1, Chapter VIII. There have
been at least five different English translations of this work and this sentence. The first was by Guthrie in
1756. Since then, there have been translations by Patsall (1774), Watson (1856), Butler (1920-2) and
Russell (2001).” http://www.greschak.com/essays/natborn/index.htm. Greschak found that Guthrie in
1756 used the word “native” when translating Quintilianus’ reference to that Roman citizen who because
of birth and family upbringing was expected to be most able to speak the pure Roman language. In
referring to the same type of citizen, Patsall in 1774 translated the same sentence as: “Therefore, if
possible, every word and the very tone of voice, should bespeak the natural born citizen of Rome, that the
language may be purely Roman, and not so by a right different from birth and education” (emphasis
supplied). Greschak states: “I do not claim that this is the first use of the phrase natural born citizen, but it
is the earliest use of which I am aware.” Id. “Alumnum” means "nourished, brought up; reared/fostered
by; native, brought up locally." (Latin-English Dictionary 1.97FC). “Urbis” means city. Parentage,
education, and upbringing made an “alumnum urbis oleant.” Just being born in the city was not sufficient
to meet the definition of the phrase. It was both birth in the locality and parental and institutional rearing
and education from birth that produced the “natural born citizen.”

Hence, Quintilianus’ work which was translated from the Latin to the English provided the clause “natural
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born citizen” and the word “native” and the translators used the words interchangeably to mean the same
thing. This fluctuation in translation explains why the Founders, too, used the words “native” and “natural
born Citizen” synonymously.

Quintilianus also provides an explanation of how the Framers translated Vattel by taking his French words
of “Les naturels, ou indigenes” or the same words translated into English as “natives or indigenes” and
translated or converted them into “natural born Citizen” which is what they wrote into Article II. Being
able to read and understand the definitions that Vattel gave to the clause “Les naturels, ou indigenes” (in
French) and “The natives or indigenes” (in English), they realized that Vattel’s clauses as written in either
French or English were the equivalent to “native” or “natural born citizen” with which they were familiar
from having found the clauses in ancient Latin text or its English translations that we saw above. The
Founders would have been familiar with both “natural born citizen” and “native” from having seen the two
expressions in these various English translations of the ancient Latin text. These English translations took
the Latin clause “alumnum urbis oleant” and translated it into either “native” or “natural born citizen.”
Hence, it appears that the English translators believed that either “native” or “natural born citizen”
captured the meaning of “alumnum urbis oleant.” The Framers, applying their study and knowledge of
natural law, would have equated Vattel’s description of “Les naturals, ou indigenes” or “the natives or
indigenes” found in Section 212, which was a citizen of true origin and therefore of the highest order with
what Quintilanus called “alumnum orbis oleant,” also considered by him to be a citizen of true Roman
origin and of the highest order. In fact, during the constitutional debates the Framers also used both
“natural born citizen” and “native” interchangeably, just as the English translators of the Latin term
“alumnum orbis oleant” did. It would be highly coincidental that both the English translators of
Quintilianus’ Latin text and the Founders would have been using those two clauses interchangeably unless
they were referring to the same concept, “alumnum orbis oleant.” We know that the Framers chose
“natural born Citizen” rather than “native.” They then applied Vattel’s definitions to the “natural born
citizen” clause that they selected. It is also significant that the English translator of the 1797 English
edition used “the natives, or natural-born citizens” in the place of “the natives, or indigenes.” In making
this change, this translator probably knew that the Founders used “natives” or “natural born Citizens” to
represent the citizens of the highest order and whom Vattel called “Les naturels, ou indigenes,” or what
had been to date translated as “the natives, or indigenes.”

If we are going to determine what the Framers meant when they wrote “natural born Citizen,” we need to
find where they probably obtained the phrase. It is well known that the Framers were well read in the
Roman and Greek classics. I have found evidence that the Framers probably found the phrase “natural
born Citizen” in the works of Quntilianus. With many of the Founders also being proficient in Latin,
Greek, and French, they probably obtained the clause “natural born citizen” and its synonym, “native,”
from ancient Latin text which was also translated into English rather than from simply copying the clause
“natural born subject” from the English common law and substituting the word “citizen” for “subject.”
That ancient text was found in Institutio Oratoria, by Marcus Fabius Quintilianus (or Quintilian),
published in Latin in the first century A.D. Quintilianus’ work covered not only the theory and practice of
rhetoric, but also the foundational education and development of the orator himself. Quintilianus had a
love for Cicero. Tacitus, another one of the Founders’ favorite, was probably one of his students in the
school he opened in Rome on rhetoric. Texts by natural law philosophers Aristotle, Cicero, and Seneca,
among others, were essential subjects of study in a legal education in the early American Republic. David
Hoffman, A Course of Legal Study 59-63 (2nd ed. 1836). Following in the steps of Cicero, Quintilianus
believed that the natural order was the proper guide to perfect oratory. Quintilianus stressed the important
role that both the father and mother played in their child’s education from the moment of birth. His
textbook covered subjects such as the natural order and the relation of nature and art. Along with the
works of Aristotle and Cicero, his textbook on rhetoric represents one of the ancient world's greatest works
on rhetoric. http://en.wikipedia.org/wiki/Quintilian.
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From the excellent research conducted by John Greschak, we learn the following: “In 1774, the phrase
natural born citizen was used in an English translation (from the Latin) of the book Institutio Oratoria, by
Marcus Fabius Quintilianus (published in the first century A.D.); this was done in Chapter I of Book VIII.
The phrase is found in the Latin text: Quare, si fieri, potest et verba omnia et vox huius alumnum urbis
oleant, ut oratio Romana plane videatur, non civitate donata. Quintilianus, Institutio Oratoria, Book 1,
Chapter VIII. There have been at least five different English translations of this work and this sentence.
The first was by Guthrie in 1756. Since then, there have been translations by Patsall (1774), Watson
(1856), Butler (1920-2) and Russell (2001).” http://www.greschak.com/essays/natborn/index.htm.
Greschak found that Guthrie in 1756 used the word “native” when translating Quintilianus’ reference to
that Roman citizen who because of birth and family upbringing was expected to be most able to speak the
pure Roman language. In referring to the same type of citizen, Patsall in 1774 translated the same sentence
as: “Therefore, if possible, every word and the very tone of voice, should bespeak the natural born citizen
of Rome, that the language may be purely Roman, and not so by a right different from birth and
education” (emphasis supplied). Greschak states: “I do not claim that this is the first use of the phrase
natural born citizen, but it is the earliest use of which I am aware.” Id. “Alumnum” means "nourished,
brought up; reared/fostered by; native, brought up locally." (Latin-English Dictionary 1.97FC). “Urbis”
means city. Parentage, education, and upbringing made an “alumnum urbis oleant.” Just being born in the
city was not sufficient to meet the definition of the phrase. It was both birth in the locality and parental and
institutional rearing and education from birth that produced the “natural born citizen.”

Hence, Quintilianus’ work, which was translated from the Latin to the English, provided the clause
“natural born citizen” and the word “native” and the translators used the words interchangeably to mean
the same thing. This fluctuation in translation explains why the Founders, English translations of Section
212 of Vattel’s The Law of Nations, and United States Supreme Court cases used the words “native” and
“natural born Citizen” synonymously. Quintilianus also provides an explanation of how the Framers
translated Vattel by taking his French words of “Les naturels, ou indigenes” or the same words translated
into English as “natives or indigenes” and translated or converted them into “natural born Citizen” which
is what they wrote into Article II.

St. George Tucker cited to Cicero in his Blackstone’s Commentaries when discussing the right of
expatriation.

Let us examine the English common law that the Founders and Framers would have studied. According to
Sir Edward Coke, the English common law rule was that the child followed the condition of the father. He
said this rule was based on the notion of marital unity. 1 Lord Coke, A Systematic Arrangement of Lord
Coke’s First Institute of the Laws of England 323, Sec. 187.123a (J.H. Thomas ed. 1836) [hereinafter
Coke’s First Institute]. See also United States v. Yazell, 382 U.S. 341, 361 (1966) (Black, J., dissenting)
(explains this common law rule). Th Colonial Legislature in 1662-Act XII of 1661is instuctive. The
status of the child followed the mother (partus sequitur ventrem). The statute is reprinted in 3 The Statutes
at Large; Being a Collection of All the Laws of Virginia, From the First Session of the Legislature, In the
Year 1619 (William Waller Hening, ed., 1823) [hereinafter Hening, Statutes at Large] . This became the
rule of the British colonies that permitted the practice of slavery. William M. Wiecek, The Statutory Law
of Slavery and Race in the Thirteen Mainland Colonies of British America, 34 Wm. & Mary Q. 258, 262
(1977). But following the condition of the mother only applied to slaves. Black’s Law Dictionary states
that the rule only applied to animals and slaves and that “it was never allowed in the case of human
beings.” Black’s Law Dictionary 1010 (5th ed. 1979).

Justice Story in Shanks v. Dupont, 28 U.S. 242, 252 (1830) confirmed the common law maxim that
existed in the colonies and during the Founding. That maxim was “partus sequitur patrem” or children

Copy provided courtesy of:  www.ProtectOurLiberty.org

Prot
ec

tO
urL

ibe
rty

.or
g

http://www.greschak.com/essays/natborn/index.htm
http://www.greschak.com/essays/natborn/index.htm
http://puzo1.blogspot.com/2009/04/article-ii-natural-born-citizen-means.html
http://puzo1.blogspot.com/2009/04/article-ii-natural-born-citizen-means.html


37

follow the condition of their father. “Partus” is defined as “child” or “offspring.” Black’s Law Dictionary
1010 (5th ed. 1979). “Sequitur means to follow. “Patrem” means father. Justice Johnson in his dissent in
Shanks further confirmed it when he explained that a “leading maxim[] of common law” then prevailing
was “proles sequitur sortem paternam.” “Proles” is defined as [o]ffspring; progeny; the issue of a lawful
marriage. In its enlarged sense, it signifies any children.” Black’s Law Dictionary 1091 (5th ed. 1979).
Hence, the maxim means children follow the condition of their fathers.

Ex parte Reynolds, 20 F.Cas. 582, 5 Dill. 394, No. 11,719 (C.C.W.D.Ark 1879): “[T]he offspring of free
persons…follows the condition of the father, and the rule partus sequitur patrem prevails in determining
their status. 1 Bouv. Inst., 198, § 502; 31 Barb. 486; 2 Bouv. Law Dict. 147; Shanks v. Dupont, 3 Pet. [28
U.S.] 242. This is the universal maxim of the common law with regard to freemen -- as old as the common
law, or even as the Roman civil law… No other rules than the ones above enumerated ever did prevail in
this or any other civilized country. In the case of Ludlam v. Ludlam, 31 Barb. 486, the court says: ‘The
universal maxim of [**17] the common law being partus sequitur patrem, it is sufficient for the
application of this doctrine that the father should be a subject lawfully, and without breach of his
allegiance beyond sea, no matter what may be the condition of the mother.’ The law of nations, which
becomes, when applicable to an existing condition of affairs in a country, a part of the common law of that
country, declares the same rule. Vattel, in his Law of Nations (page 101), says: ‘As the society cannot
exist and perpetuate itself otherwise than by the children of the citizens, these children naturally follow the
condition of their fathers and succeed to their rights. * * * The country of the father is, therefore, that of
the children, and these become true citizens merely by their tacit consent.’ Again, on page 102, Vattel
says: ‘By the law of nature alone, children follow the condition of their fathers and enter into all their
rights.’ This law of nature, as far as it has become a part of the common law, in the absence of any positive
enactment on the subject, must be the rule in this case.”

The Founders and Framers were also highly influenced by the writings of Locke, Pufendorf, Burlamaqui,
and Vattel. “Few, perhaps, considered the question as carefully as did Peter Van Schaack, who retired to
his New York farm in the winter of 1775-1776 to reread Locke, Vattel, Montesquieu, Grotius, Beccaria,
and Pufendorf before taking his stand on independence.” James H. Kettner, The Development of
American Citizenship, 1608-1870 , 188 (1978). It is probable that these were the key books that the
Framers were studying when they were making plans for the new nation and that is why Van Schaack
wanted to make sure to study and understand them at such a critical time. It is important to note that while
Vattel made the list, Blackstone did not. Nor is there any reference to any books on English common law.
This list of books is one piece of evidence that the Founders really did not care too much about what the
English common law had to say when it came to constituting the new nation.

There is little doubt about the great influence that Locke had on many of the Founders. We know that
Jefferson was greatly influence by Locke. “Bacon, Locke and Newton, whose pictures I will trouble you
to have copied for me: and as I consider them as the three greatest men that have ever lived, without any
exception, and as having laid the foundation of those superstructures which have been raised in the
Physical & Moral sciences, I would wish to form them into a knot on the same canvas, that they may not
be confounded at all with the herd of other great men.” Letter from Thomas Jefferson to Richard Price
Paris (January 8, 1789) (discussing the importance that Jefferson gave to Bacon, Locke, and Newton).
http://www.let.rug.nl/usa/P/tj3/writings/brf/jefl74.htm. Accessed December 20, 2011. Jefferson called
Bacon, Newton, and Locke, "my trinity of the three greatest men the world had ever produced."
http://explorer.monticello.org/text/index.php?id=82&type=4. Accessed December 20, 2011.

Copy provided courtesy of:  www.ProtectOurLiberty.org

Prot
ec

tO
urL

ibe
rty

.or
g

http://www.let.rug.nl/usa/P/tj3/writings/brf/jefl74.htm
http://explorer.monticello.org/text/index.php?id=82&type=4


38

Locke's notion of natural rights and the limits of government heavily influenced the drafters of the
American Declaration of Independence and the Founders and Framers. In John Locke, The Two Treatises
of Civil Government (T. Hollis ed. London 1764) (London 1689), Locke criticized absolute monarchy
and the divine right of kings and developed a social contract theory according to which government
legitimacy is based on the consent of the governed. His theory of consent is fundamentally tied to
citizenship and specifically to the citizenship status of a child’s parents. Lock’s consent theory is
grounded on the premise that individuals are not naturally subject to a sovereign, but rather consent to be
governed and subordinate their natural freedom for protection by the government. John Locke, Two
Treatises of Government, Section 129 (Peter Laslett ed., 1988). In solving the problem of birth into an
organized society, Locke presented the theory of “tacit consent,” whereby an individual’s consent was
implied so long as the individual remained under the government’s protection. Id. at § 118. Nevertheless,
Locke did not believe that children could consent to the government under which they were born. Id. He
believed that a person could manifest such consent only upon reaching adulthood, at which time a
volitional choice could be made. Id. From such a theory, we can see that any notion of citizenship would
also be based on consent.

For Locke, the English common law did not influence his ideas on how to define citizenship in a society
but natural law did. Locke’s republican concept of citizenship, depended upon the citizenship of a child’s
parents, was not drawn from a monarchial system of government or the English common law but rather
from natural law. We can also see that British subjectship, based on feudal notions of birth on the soil as
being the determining factor for allegiance and subjectship, did not fit at all into Locke’s concept of
citizenship by consent which could only be expressed through a child’s parents.

We know that Peter Van Shaack, who believed that whether one wanted to join the American Revolution
was a personal choice to be made after serious deliberation, “retired to his New York farm in the winter of
1775-1776 to reread Locke, Vattel, Montesquieu, Grotius, Beccaria, and Pufendorf before taking his
stance on independence.” James H. Kettner, The Development of American Citizenship, 1608-1870, p.
188 (1978). “Look in the index of any collection of writings by any of our Founding Fathers, and you will
find numerous references under the name Samuel von Pufendorf. The writings of this illustrious German
jurist were as oft-quoted as any of the extraordinary thinkers whose words enlightened the hungry minds
of our Founders.”
http://www.thenewamerican.com/index.php/history/american/2606-forgotten-influences-of-the-founders.

St. George Tucker cited to “Puffendorf” in his Blackstone’s Commentaries when discussing the right of
expatriation. A well-known treatise on natural law with which the Founders were undoubtedly familiar is
Samuel von Pufendorf, The Whole Duty of Man According to the Laws of Nature (William Tooke trans.,
Ian Hunter & David Saunders, eds., Liberty Fund 2003, Book II, Chapter 6, xiii (1691): The following
excerpt is squarely on point:

A State or Government being thus constituted, the Party on whom the Supreme Power is conferr’d,
either as it is a single Person, or a Council consisting of select Persons, or of All in General, is
called a MONARCHY, an ARISTOCRACY, or a FREE STATE; the rest are looked upon as
Subjects or Citizens, the Word being taken in the most comprehensive Sense: Although, in
Strictness of Speech, some call only those Citizens, who first met and agreed together in the
forming of the said Society, or else such who succeeded in their Place, to wit, House-holders or
Masters of Families.

Moreover, Citizens are either Originally so; that is, such as are born in the Place, and upon that
Account claim their Privileges; Or else, Adscititious; that is, such as come from Foreign Parts. Of
the first Sort, are either those who at first were present and concerned in the forming of the said
Society, or their Descendants, who we call Indigenes, or Natives. Of the other Sort are those who
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come from Foreign Parts in order to settle themselves there. As for those who come thither only to
make a short Stay, although they are for that Time subject to the Laws of the Place: nevertheless,
they are not looked upon as Citizens, but are called Strangers or Sojourners.

Pufendorf first explained that the word “citizen” could be used in a comprehensive sense. This means that
it applies to all the members of a society. Then he explained that in “Strictness of speech,” or what we
would call in its technical or constitutional sense, the word was further broken down to different categories
of “citizens.” In the technical sense, Pufendorf called those persons who were “born in the Place” and
took part in forming that new society “citizens.” He then called those “who succeeded in their place” the
“indigenes” or “natives.” He explained that these were the “Descendents” of these original “citizens.”
Under Pufendorf’s formulation, both the original “citizens” and “indigenes” or “natives” were “born in the
Place” comprising that society. But even though he said “born in the Place,” the original “citizens” were
only present and helped in forming that society and the “indigenes” or “natives” were born to citizen
parents. So, even though he said “born in the Place,” he did not require that these original “citizens” or
their descendents be physically born in any particular place. What he did require, though, is that after the
original “citizens” came into being, future citizens who were not naturalized came about by being born to
other citizens. So, according to Pufendorf, after a society was newly formed, a “citizen” came into being
either by being born to citizen parents or by being naturalized.

The Founders too would have recognized this division of the “citizens” in this fashion. This is especially
true given that they had just fought and won a revolution and therefore had a clear and compelling need to
divide the ‘citizens” of the new society in this fashion. Hence, the Founders and Framers would also have
called the descendents of the first citizens “natives” or “natural born Citizens,” using those words
interchangeably. These were the children of the original citizens. The original citizens and all those to be
made U.S. citizens by Congress under their naturalization powers who were not “natural born Citizens”
they called “Citizens of the United States.” In other words, only the descendents of the original citizens
were “Indigenes, or Natives.”

Pufendorf helps us understand how the Framers and Founders allowed mere birth in the colonies, along
with adherence to the American Revolution, to establish the first or what he called the “citizens” who were
“Originally so.” In other words, these were the first or original citizens of the United States. These first
citizens were born subjects to either Great Britain or some other foreign power. They were allowed to
throw off that foreign natural allegiance by both the Declaration of Independence, adherence to the
American Revolution, and the Treaty of Peace of 1783. But following the passing of the first, original
“citizens” who “were present and concerned in the forming of the said Society” called the United States,
being simply born in the country was not sufficient to confer citizenship upon anyone. Birthright
citizenship then belonged only to the children of citizens. Pufendorf and as we shall see below also Chief
Justice John Marshall in The Venus (1814), called these children of citizens “indigenes” or “natives.” The
Founders and Framers in the Constitution called them the “natural born Citizen[s].”

The Founders and Framers studied Pufendorf. For example, Jefferson was particularly influenced by
Pufendorf’s Of the Law of Nature and Nations which he cited in his 1770 argument to the Virginia court
in Howell v. Netherland, 1 Va. (Jeff) 90, 90 (Va. Gen. Ct. 1770). In 1770, Jefferson represented Samuel
Howell who sought freedom from his status as an indentured servant slave. Citing Pufendorf, b. 6. c. 3.s.
4. 9, he argued: “Under the law of nature, all men are born free, every one comes into the world with a
right to his own person, which includes the liberty of moving and using it at his own will. This is what is
called personal liberty, and is given him by the author of nature, because necessary for his own
sustenance.” Argument in the case, Howell v. Netherland, 1 Va. (Jeff) 90, 90 (Va. Gen. Ct. 1770),
reprinted in 1 Writings of Thomas Jefferson 373, 376 (Paul Leicester Ford ed., G.P. Putnam’s Sons 1892-
1899. The Road to Monticello, at 84. He argued that the law of nature prevented the alienation of slavery
continuously from one generation to another. See Aaron Schwabach, Jefferson and Slavery, 19 T.
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Jefferson L. Rev. 63, 65 (1997); Aaron Schwabach, Thomas Jefferson as an Unsuccessful Advocate for
Freedom in Howell v. Netherland, 20 T. Jefferson L. Rev. 129 (1998). Jefferson relied upon the law of
nature to define a person’s rights and liberty. The Virginia Supreme Court did not liberate the servant
notwithstanding Jefferson’s natural law argument. But what this shows is that Jefferson looked to natural
law to define a person’s status and not the English common law. As Hayes explains, “[i]ntensifying his
study of natural law from the mid-1700s, Jefferson discovered how to solve the unjust laws the English
imposed upon the American colonies. When something as venerable as the English rule of law could be
undermined by capricious laws that abused its subjects, a more just and permanent system of laws
remained, natural law, which transcended any laws a political state could devise. . . . The Road to
Monticello, at 85.

Jean Jacques Burlamaqui (1694-1748) wrote in The Principles of Natural and Politic Law (Geneva 1747),
trans. Thomas Nugent, ed. and with an Introduction by Peter Korkman (Indianpolis: Liberty Fund, 2006). :

VII. All the other members of the state are called subjects, that is, they are under an obligation of
obeying the sovereign.

VIII. Now a person becomes a member or subject of a state two ways, either by an express or by a
tacit covenant.

IX. If by an express covenant, the thing admits of no difficulty. But, with regard to a tacit
covenant, we must observe that the first founders of states, and all those who afterwards became
members thereof, are supposed to have stipulated, that their children and descendants should, at
their coming into the world, have the right of enjoying those advantages which are common to all
the members of the state, provided nevertheless that these descendants, when they attain to the use
of reason, be on their part willing to submit to the government, and to acknowledge the authority of
the sovereign.

X. I said, provided the descendants acknowledged the authority of the sovereign; for the stipulation
of the parents cannot, in its own nature, have the force of subjecting the children against their will
to an authority, to which they would not of themselves chuse to submit: Hence the authority of the
sovereign over the children of the members of the state, and the<34> right, on the other hand,
which these children have to the protection of the sovereign, and to the advantages of the
government, are founded on mutual consent.

XI. Now if the children of members of the state, upon attaining to the years of discretion, are
willing to live in the place of their parentage, or in their native country, they are by this very act
supposed to submit themselves to the power that governs the state, and consequently they ought to
enjoy, as members of that state, the advantages naturally arising from it. This is the reason
likewise, that when once the sovereign is acknowledged, he has no occasion to tender the oath of
allegiance to the children, who are afterwards born in his dominions.

XII. Besides, it is a maxim which has been ever considered as a general law of government, that
whosoever merely enters upon the territories of a state, and by a much stronger reason, those who
are desirous of enjoying the advantages which are to be found there, are supposed to renounce their
natural liberty, and to submit to the established laws and government, so far as the public and
private safety requires. And if they refuse to do this, they may be considered as enemies, in this
sense at least, that the government has a right to expel them the country; and this is likewise a tacit
covenant, by which they make a temporary submission to the government.

XIII. Subjects are sometimes called cives, or members of the civil state; some indeed make no di-
<35>stinction between these two terms, but I think it is better to distinguish them. The appellation
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of civis ought to be understood only of those who share in all the advantages and privileges of the
association, and who are properly members of the state, either by birth, or in some other manner.
All the rest are rather inmates, strangers, or temporary inhabitants, than members. As to women
and servants, the title of member is applicable to them only, inasmuch as they enjoy certain rights,
in virtue of their dependence on their domestic governor, who is properly a member of the state;
and all this depends on the laws and particular customs of each government (footnotes omitted).

http://oll.libertyfund.org/?option=com_staticxt&staticfile=show.php%3Ftitle=1717&chapter=75491&layo
ut=html#a_1839400.

We see that Burlamaqui argued that citizenship belonged to those who initially create a state and to those
who later become members of it. We know that those who first create a state can do so by revolution and
that those who later become members of it can do so by naturalization. He then went on to say that the
advantages of the state belong only to the children of those who first created the state or to the children of
those who later became members of that state. This is like saying that the benefits of citizenship belong to
children from the moment of their birth to either the first citizens or to those who become citizens by
naturalization or their descendents of the first citizens or naturalized citizens. If we were to include the
privilege of being eligible to be President as one of these advantages, we then would say that the privilege
of being eligible to be President belongs only to the children of citizens. It is also telling that Burlamaqui
said that a nation does not require any oath of allegiance from a child born in that nation to citizens of that
nation. We can see that Burlamsaqui accepted that such children, born in the country to citizen parents,
were born with no foreign allegiance and therefore did not need to give any oath of allegiance to the nation
in which they were born. What Burlamaqui said here about the need for the oath of allegiance is important
in light of the fact that “an emigrant from any foreign State cannot become a citizen of the United States
without a formal renunciation of his old allegiance, and an acceptance by the United States of that
renunciation through such form of naturalization as may be required by law. Elk v. Wilkins, 112 U.S. 94,
101 (1884). Hence, it would be accepted under such rules that anyone born with a foreign allegiance
could not automatically be a U.S. citizen, for having been born with such foreign allegiance, an oath of
allegiance would be necessary before being able to acquire U.S. citizenship.

American, Ray Forrest Harvey, wrote the first scholarly work on Burlamaqui. He argued that he was well
known by the Founding Fathers and that his writings exerted considerable influence on the American
constitutional system. He also wrote that “Burlamaqui was the first modern philosopher to enumerate
happiness as a natural right—a right which forms the basis of the state.” Harvey also argues that it is
Burlamaqui and not James Wilson or Lord Kames that provided Jefferson with his central source for his
declaration of inalienable human rights. Id. at 119-24. Ray Forrest Harvey, Jean-Jacques Burlamaqui: A
Liberal Tradition in American Constitutionalism (Chapel Hill: University of North Carolina Press, 1937).
See also Morton White, The Philosophy of the American Revolution (Oxford: Oxford University Press,
1978). These sources have been found at
http://oll.libertyfund.org/index.php?option=com_content&task=view&id=758&Itemid=286#lfBurlamaqui
_footnote_nt_002.

The Sources to Which the Founders and Framers Looked to Define a “Natural Born Citizen”

What is critical in finding the meaning of an Article II “natural born Citizen” is finding what the clause
would have meant during the Founding era. We can find this meaning by examining historical sources,
the law and the writers that influenced the Founders and Framers during that time period. These historical
sources lead us to the inescapable conclusion that they would have used natural law and the law of nations
rather than the English common law to define a “natural born Citizen.”
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The Founders and Framers Did Not Use The English Common Law to Define a “Natural Born
Citizen”

First, we should realize that some persons are willing to accept the notion that the Founders and Framers
would not have considered the feudal and monarchial English common law as a foreign law on the federal
level of the new republic. Second, there exists plenty of evidence that the Founders and Framers simply
did not adopt the English common law as a source to guide them in constituting and administering the new
federal republic let alone as a source to define an Article II “natural born Citizen.” Even to suggest that a
parsed English common law somehow plays into the meaning of a "natural born Citizen" is error. Indeed,
we are looking for a constitutional definition used to established eligibility for the President and
Commander in Chief. We have to do better than just speculate what maybe or likely the meaning of the
clause was to the Founders and Framers.

Some argue that the Founders and Framers would have looked to William Blackstone’s Commentaries On
The Laws Of England, Volume I, “Of the Rights of Persons,” 354 (1765) and the English common law as
he explained it for a definition of a “natural born Citizen.” The Founders and Framers did not adopt the
then-prevailing English common law as described by William Blackstone for a definition of a “natural
born Citizen” Some only give instances of the Founders and Framers relying upon Blackstone for various
subjects. But he provides no evidence that they ever looked to English common law and to Blackstone for
any definition of citizenship in general and a definition of a “natural born Citizen” specifically. Just
showing that Blackstone was “the preeminent authority on English common law for the founding
generation” (Alden v. Maine, 527 U.S. 706, 715 (1999)) does not prove that the Founders and Framers
looked to Blackstone on any particular point of law. As Justice Stevens explained in Heller, Blackstone
can be of limited value when interpreting words or clauses in the Constitution which are “differently
worded, and differently historically situated” (“natural born Citizen”) than words or clauses on which he
wrote (“natural born subject”). District of Columbia v. Heller, 128 S.Ct.2783 (2008) (Stevens, J.
dissenting). Some provide not one case from our U.S. Supreme Court or some other source which shows
that the Court looked to Blackstone and the English common law he described when defining a “natural
born Citizen.”

On the contrary, Blackstone’s explanation on broad allegiance actually shows that the Founders and
Framers would not have adopted his broad definition of a “natural born subject” to be that of a “natural
born Citizen.”

The case of Joyce v. D.P.P. decided by the British House of Lords in 1946 provides great insight into the
concept of allegiance owed by a subject or citizen to his or her nation.

The allegiance due from an alien is accurately laid down in Blackstone’s Commentaries, 1st ed.,
vol. 1, pp. 357-9: “Allegiance, both express and implied, is however distinguished by the law into
two sorts or species, the one natural, the other local; the former being also perpetual, the latter
temporary. …. Local allegiance is such as is due from an alien, or stranger born, for so long time as
he continues within the King’s dominion and protection: and it ceases the instant such stranger
transfers himself from this Kingdom to another. … As therefore the prince is always under a
constant tie to protect his [*352] natural-born subjects, at all times and in all countries, for this
reason their allegiance due to him is equally universal and permanent. But, on the other hand, as
the prince affords his protection to an alien, only during his residence in this realm, the allegiance
of an alien is confined (in point of time) to the duration of such his residence, and (in point of
locality) to the dominions of the British empire. …”
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Joyce v. D.P.P. (House of Lords 1946). See [1946] A.C. 347, 351-52, for official report.
http://uniset.ca/other/cs3/joyce.html. The House of Lord in Joyce also declared Joyce to be a “natural born
American citizen” given that he was born in the United States in 1906 to a naturalized American citizen.
“Joyce was born on Herkimer Street in Brooklyn, New York to a Protestant mother and an Irish Catholic
father who had taken United States citizenship. A few years after his birth, the family returned to Galway,
Ireland. http://en.wikipedia.org/wiki/William_Joyce. Under then prevailing naturalization statute, the
naturalization of the father automatically naturalized the mother. Hence, both his parents were “citizens of
the United States” at the time that Joyce was born in the United States. Such a declaration is consistent
with what the U.S. Supreme Court has said regarding who is a “natural born Citizen,” giving that special
birth status only to a child born in the United States to citizen parents.

Founders and Framers wanted a “natural born Citizen” to be born with universal, absolute, perpetual
natural allegiance. A “natural born Citizen” having that special birth status, they required that future
Presidents be born with that citizenship status and not only with the status carried by a “Citizen of the
United States,” who was born subject to a foreign power and under British common law, perpetually
owing allegiance to the King. Because a person can acquire allegiance and therefore citizenship through
jus sangunis (from his or her parents at the moment of birth) and a foreign nation continues to exert it
protection over and expect allegiance from its citizens and subjects no matter where located in the world,
they could achieve that only if the child’s parents were themselves citizens at the time of the child’s birth.
“‘The law of nations,’ says Oppenheim, International Law, vol. I., p. 266 (5th ed.), ‘does not prevent a
state from exercising jurisdiction within its own territory over its subjects traveling or residing abroad,
since they remain under its personal supremacy.’” Id. at 376. Furthermore, Justice Johnson in his dissent
in Shanks v. Dupont, 28 U.S. 242, 252 (1830) explained that a “leading maxim[] of common law” then
prevailing was “[n]emo potest exuere patriam,” no man can “throw off or renounce one’s country or native
allegiance . . . expatriate one’s self,” or “[n]o man can renounce his own country.” Black’s Law Dictionary
529, 936 (5th ed. 1979). The English translated this maxim as it applied to Great Britain to “[n]othing a
man does can make him a British subject and nothing he can omit to do can prevent him from being a
British subject if he was so born.” Joyce, supra, at 355. A child being born to alien parents would not
have given the child universal, absolute, perpetual natural allegiance, for the parents being aliens would
only have had local and temporary allegiance to the United States which would be effective only as long
as those parents physically remained and resided in the United States and the child at the moment of birth
would have also inherited a foreign allegiance and citizenship from his or her parents.

As James Brown Scott has correctly stated: "It is therefore to be expected that, when terms of municipal
law are found in the Constitution, they are to be understood in the sense in which they were used in
Blackstone's Commentaries; and when the law of nations is referred to, that its principles are to be
understood in the sense in which Vattel defined them." James Brown Scott, The United States of America:
A Study in International Organizations 439 (1920). There is little doubt that citizenship properly falls
under the law of nations which became U.S. national law and not under the rules of municipal law.
Citizenship has always been recognized as a topic that affects United States relations with other nations.
On the question of national citizenship, Lynch v. Clarke, 1 Sand. Ch. 583, 3 N.Y. Leg. Obs. 236, 244
(1844),
http://books.google.com/books?id=ERgvAAAAIAAJ&pg=PA251&dq=%22Natural+born+citizen%22#v=
onepage&q=%22Natural%20born%20citizen%22&f=false (whose finding that Julia Lynch, born in New
York to “alien parents, during their temporary sojourn” there, was a citizen of the United States, was in
effect overruled by a 1860 New York state statute which provided at Sec. 5 that “[t]he citizens of the state
are: 1. All persons born in this state and domiciled within it, except the children of transient aliens and of
alien public ministers and consuls”), stated that how we define citizenship "has an essential bearing in our
intercourse with other nations and the privileges conceded by them to our citizens; is therefore, not a
matter of mere state concern. It is necessarily a national right and character. It appertains to us, not in
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respect to the State of New York, but in respect of the United States. . . ." Given that citizenship affects
"the behavior of nation states with each other," Sosa v. Alvarez-Machain, 542 U.S. 692 (2004), the
Founders would have looked to the law of nations to define it for the needs of the new nation. Clearly,
citizenship is both a national and international matter which affects the relations among nations. The
Founders and Framers would have looked to the law of nations to define citizenship in the new nation and
not the English common law.

The Founders and Framers relied upon Cicero, Grotius, Pufendorf, Locke, and Emer de Vattel (to name a
few) in identifying and describing natural law and the law of nations. But they mostly looked to Emer de
Vattel and his treatise, The Law of Nations, or Principles of the Laws of Nature, Applied to the Conduct
and Affairs of Nations and Sovereigns, bk. 1, c. 19, sec. 212 (original French in 1758 and first English in
1759, and other subsequent French and English editions for not only authority on the meaning of natural
law and the law of nations but also in constituting the new Constitutional Republic and in writing the new
Constitution. The 1759 (aka 1760) edition was published in London in English. An explanation of the
various editions is provided by Colonial Society of Massachusetts, Publications of the Colonial Society of
Massachusetts, Volume 20 (A. Matthews ed. 1920).
http://books.google.com/books?id=svE7AAAAIAAJ&pg=PA5&dq=benjamin+franklin+vattel&ei=W-
yPStrRNaf4ygS12bC3Bw#v=onepage&q=benjamin%20franklin%20vattel&f=false

Vattel clearly distinguished between “citizens” (“citoyens” in French) and “naturals” (“naturels” in
French). His title for Section 212 is “Des citoyens et naturels” (“Of citizens and naturals” which the
English translators called "Of the citizens and natives"). He referred to the “citoyens” who were translated
to “citizens” and “naturels” who were later translated to “natural-born citizens.” The “naturels” were the
children of the “citoyens.” He therefore saw that there is a difference between the two types of citizens. He
explained that difference thus: “The citizens are the members of the civil society: bound to this society by
certain duties, and subject to its authority, they equally participate in its advantages. The natives, or
indigenes, are those born in the country of parents who are citizens”. Id. bk. 1, c. 19, sec. 212. In the 1797
English edition, the translator replaced the word “indigenes” with “natural-born citizens.” Hence, it read:
“The citizens are the members of the civil society: bound to this society by certain duties, and subject to its
authority, they equally participate in its advantages. The natives, or natural-born citizens, are those born in
the country, of parents who are citizens.” Hence, while the definition of a “natural born citizen” never
changed in Vattel’s texts, the term to express it was changed from “indigenes” to “natural-born citizens.”
That the French word "naturels" was understood by the founders and framers to mean "natural born" prior
to the writing of the Constitution and prior to the second English translation of Vattel's Law of Nations in
1797 is confirmed by the record of the Journal of the Continental Congress is 1781. Thus in 1787 John Jay
clearly knew what the term "natural born Citizen" meant when he wrote his letter to George Washington
suggesting it be added to the eligibility clause as to who can be President and Commander of our military
since John Jay was an ardent supporter of Vattel's concepts and natural law and was an advocate for the
Law of Nations as the new common law of the new U.S. federal government. John Jay became the first
Chief Justice of the U.S. Supreme Court.

There exists evidence contemporaneous to the Founding that the Founders relied upon concepts of natural
law, the law of nations, and Vattel to define national citizenship in the new republic and not English
common law and Blackstone. Founder and highly respected historian, David Ramsay, who in 1789 wrote,
A Dissertation on the Manners of Acquiring the Character and Privileges of a Citizen, defined the original
citizens and while not using the term nevertheless provided a Founding period contemporaneous definition
of a “natural born Citizen,” as well and in so doing relied upon a definition of an original “citizen” and a
“natural born citizen” as given by Vattel and not upon one provided by the English common law or
Blackstone (both of which defined a “natural born subject” and not a “natural born Citizen” and did not
distinguish between a “subject” and a “natural born subject”). Additionally, Rep. William Smith during
the 1789 Congressional hearings on whether he was a “citizen of the United States” of seven years (not to
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be confused with an Article II “natural born Citizen”) which status he needed under Article I, Section 2,
Clause 2 to be eligible to sit as a member of the House of Representatives, cited Vattel and espoused and
relied upon his definition of a “citizen” and not upon that provided by the English common law or
Blackstone to define citizenship in the United States and as authority to prove that he was a “citizen of the
United States” of seven years.

During the Founding, the English common law was selectively adopted only by the states and applied
there to resolve local issues such as arising in contracts, inheritance, property, torts, matrimony, criminal
procedure, etc.

As Wong Kim Ark explained:

The Supreme Court of North Carolina, speaking by Mr. Justice Gaston, said: "Before our
Revolution, all free persons born within the dominions of the King of Great Britain, whatever their
color or complexion, were native-born British subjects; those born out of his allegiance were
aliens." "Upon the Revolution, no other change took place in the law of North Carolina, than was
consequent upon the transition from a colony dependent on an European King to a free and
sovereign 664*664 State;" "British subjects in North Carolina became North Carolina freemen;"
"and all free persons born within the State are born citizens of the State." "The term `citizen,' as
understood in our law, is precisely analogous to the term `subject' in the common law, and the
change of phrase has entirely resulted from the change of government. The sovereignty has been
transferred from one man to the collective body of the people; and he who before was a `subject of
the king' is now `a citizen of the State.'" State v. Manuel, (1838) 4 Dev. & Bat. 20, 24-26.

United States v. Wong Kim Ark, 169 U.S. 649, 663-64 (1898). But the English common law applied in
the colonies before the Revolution and in the states thereafter but only for a limited time. The laws on
citizenship in the individual states may have continued to have application and effect after the Revolution
but only until federal law preempted all the states’ citizenship and naturalization laws. As we shall see
below, this occurred with the passage of the Constitution in 1787 which apart from recognizing a
citizenship standard that had been created in the states under the old English common law or state
naturalization statutes and which it called “Citizen of the United States,” also provided a new national
standard called “natural born Citizen” which was based on natural law and the law of nations. Federal
preemption and abrogation of the English common law and state naturalization acts was done with Article
I, Section 8, Clause 4 and with all the naturalization acts that Congress passed pursuant thereto such as the
Naturalization Act of 1790, 1795, 1802 and others that followed.

So, the English common law was not adopted on the national level. National law only included the
"Constitution, the Laws of the United States, and Treaties..." Article III, Section 2, Clause 1. We know
from Article I, Section 8, Clause 10 that the Framers included "the Law of Nations" as part of "the Laws of
the United States." While the Founders and Framers relied heavily upon Emer de Vattel for justification
for the revolution and in writing the Constitution, this reference is to the body of law then called the law of
nations, not Vattel's treatise called, The Law of Nations," which explains how the law of nations is based
on natural law and presented what that law was. The law of nations which was relevant on relations among
nations specifically addressed what a "citizen" and "natural born citizen" was. The English common law
did selectively make its way into the Constitution by way of the Bill of Rights (the first ten Amendments)
which was ratified on December 15, 1791. But the Bill of Rights did not address citizenship or nationality
as did the law of nations.

The following United States Supreme Court cases and cases from other courts have confirmed that
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national U.S. citizenship has been defined under American common law which had its genesis in natural
law and the law of nations as confirmed by Vattel and not under the English common law or Blackstone:

In Talbot v. Janson, counsel for the appellant made the following argument:

Yet, it is to be remembered, and that whether in its real origin, or in its artificial state, allegiance,
as well as fealty, rests upon lands, and it is due to persons. Not so, with respect to Citizenship,
which has arisen from the dissolution of the feudal system and is a substitute for allegiance,
corresponding with the new order of things. Allegiance and citizenship, differ, indeed, in almost
every characteristic. Citizenship is the effect of compact; allegiance is the offspring of power and
necessity. Citizenship is a political tie; allegiance is a territorial tenure. Citizenship is the charter of
equality; allegiance is a badge of inferiority. Citizenship is constitutional; allegiance is personal.
Citizenship is freedom; allegiance is servitude. Citizenship is communicable; allegiance is
repulsive. Citizenship may be relinquished; allegiance is perpetual. With such essential differences,
the doctrine of allegiance is inapplicable to a system of citizenship; which it can neither serve to
controul, nor to elucidate.

Talbot v. Janson, 3 U.S. 133, 141 (1795) (argument of counsel for appellant). Indeed, we can see that the
legal profession understood that an English common law “natural born subject” was much different from a
U.S. citizen. The two types of memberships were completely incompatible. Counsel described that a
“natural born subject” had his origins in land. But an American citizen had his origins in consensual
compact which was based on a political decision by those who were equal and free. For sure, a “natural
born subject” under English common law, bound by perpetual allegiance, was inapplicable to “a system of
citizenship” that existed in the new republic. The Talbot case shows that the common understanding
among the legal profession was that a “natural born Citizen” would have been defined under Vattel’s The
Law of Nations. Talbot is a case which shows just eight years after the Constitution was adopted how legal
counsel for the parties cited and argued Vattel on matters of citizenship and expatriation. Their liberal
citations to Vattel shows to what extent the legal professon relied upon him regarding matters affecting
citizenship. There is no citations to any English common law by either counsel for the parties or the court.
Reliance is mostly on Vattel, Grotius, Pufendorf, and Burlamaqui.

The Framers did not define an Article II "natural born Citizen" because they did not see a reason to. It was
a term that was well defined by the law of nations and well-know by civilized nations. Given that
citizenship affects "the behavior of nation states with each other" (Sosa v. Alvarez-Machain, 542 U.S. 692
(2004), all civilized nations knew what the definition of citizenship was. The Founders believed that the
common law was discoverable by reason and was forever present, a "discoverable reflection of universal
reason." Sosa. So since the Constitution did not define "citizen" or "natural born Citizen," "resort must be
had to the customs and usages of civilized nations" found in the law of nations, as defined by scholars,
jurists, and commentators of the time who devoted “years of labor, research and experience” to the
subject. The Paquete Habana, 175 U.S. 677, 700 (1900).

We know from the historical record and from the way the Constitution is framed that the Founders relied
heavily upon Emmerich de Vattel and his highly acclaimed treatise, The Law of Nations or Principles of
the Law of Nature (1758), as a crucial and fundamental guide in knowing what the law of nations was.
Alexander Hamilton was the key organizer of the movement to hold the Constitutional Convention that
produced the Constitution. No one played a more important role than Hamilton in the adoption of the
Constitution. Of all the Founders, he was the one most influenced by Vattel.
http://east_west_dialogue.tripod.com/vattel/id5.html. In 1784, Hamilton, as the lawyer for the defense,
arguing in the case of Rutgers v. Waddington, quoted prolifically from E. Vattel’s, The Law of Nations.
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The Waddington case shows how Vattel shaped Hamilton’s thinking. Hamilton argued that the law of
nations was part of the common law and that the decisions of the New York Legislature must be consistent
with the law of nations. Hamilton used Vattel as the standard for defining the law of nations. Hamilton
argued that state law was superseded by national law and the law of nations. He also argued that the intent
of the state legislature had to be that their laws be applied in a fashion that was consistent with national
law and the law of nations. Judge James Duane in his ruling described the importance of the new republic
abiding by the law of nations, and explained that the standard for the court would be Vattel. He ruled that
the New York statue passed under the color of English common law must be consistent with the law of
nations.

Thomas Lee (University of Chicago Law), in his essay, “The Safe-Conduct Theory of the Alien Tort
Statute,” said: "The treatise by the Swiss thinker Emmerich de Vattel entitled The Law of Nations or
Principles of the Law of Nature Applied to the Conduct and Affairs of Nations and Sovereigns was the
supremus inter pares of the international law texts the founding group used during the crucial decade
between 1787 and 1797. The Founders also read and cited other leading authorities, most notable Hugo
Grotius and Samuel Pufendorf, but Vattel was their clear favorite. "

Vattel, in his masterpiece legal treatise, The Law of Nations or Principles of the Law of Nature, in Book I,
Chapter XIX, analyzed citizenship and related topics. The Founders knew that Vattel defined a "citizen"
simply as any member of society. They also knew from reading Vattel that a "natural born Citizen" had a
different standard from just “citizen,” for he or she was a child born in the country to two citizen parents
(Vattel, Section 212 in original French and English translation). That is the definition of a "natural born
Citizen," as recognized by numerous U.S. Supreme Court and lower court decisions (The Venus, 12U.S.
253(1814), Shanks v. Dupont, 28 U.S. 242 (1830), Scott v. Sandford, 60 U.S. 393 (1856), Minor v.
Happersett, 88 U.S. 162 (1875) , Ex parte Reynolds, 20 F. Cas. 582 (C.C.W.D. Ark 1879), United States v.
Ward, 42 F. 320 (1890); Wong Kim Ark, 169 U.S. 649 (1898), Ludlam, Excutrix, & c., v. Ludlam, 26
N.Y. 356 (1863) and more) and the framers of the Civil Rights Act of 1866, the 14th Amendment, the
Naturalization Act of 1795, 1798, 1802, 1885, and our modern 8 U.S.C. Sec. 1401. It should be noted that
during the Founding and throughout American history, there has always been a distinction between a
general “citizen” on the one hand and a “natural born citizen” on the other. The law of nations did not
make any specific requirements for one to be a “citizen” of a nation, for such a person was basically just a
member of the civil society. Before and after the revolution, the Founders considered anyone who resided
in the colonies or States and who adhered to the revolutionary cause to be a “citizen,” regardless of place
of birth or condition of the parents. But the law of nations did provide for a strict definition of a “natural
born citizen,” i.e., a child born in the country of citizen parents. And the Founders also adopted that
stricter definition for an Article II “natural born Citizen” which applied only to one wanting to be
President and Commander in Chief of the Military.

The Founders also understood what “natural allegiance” was. They knew that “liegance, and faith and
truth, which are her members and parts, are qualities of the mind and soul of man, and cannot be
circumscribed within the predicament of ubi.” (p. 76). Calvin’s Case (1608) (7 Coke, 1, 6 James I.) They
understood that an English "natural born subject" residing out of the kingdom or jurisdiction of the king
still owed allegiance to the king of England. Id. Hence, they understood that “natural allegiance” or
“allegiance by birth” does not depend upon locality or place; that it is purely mental in its nature, and
cannot, therefore, be confined within any certain boundaries. . .” Ludham, 26 N.Y. at 363. They
understood that natural allegiance or allegiance by birth did not depend upon boundaries or place but
rather upon parentage. Id. at 364. The Founders understood that “as long as the parents continue to owe
allegiance to the crown of England, so long will their children, by the rules of the common law, whether
born within or without the kingdom, owe similar allegiance, and be entitled to the corresponding rights of
citizenship.” Id. at 365. Finally, the Founders also understood that even though a child may be born on
U.S. soil, if he was born of a British father, the Crown of England owed that child the same protection that
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it owed the father. Id. at 370-71.

Simply stated, the definition of “natural born subject” as found in the English common law simply did not
work for the Founders. Great Britain was a monarchy and the new nation was a Constitutional Republic.
Great Britain did not have a President to be democratically elected by the people but the new nation did.
Great Britain was not concerned with foreign influence making its way into the hereditary monarchy but
the Founders were concerned about the Office of President being attacked from within and without with
foreign influence infecting not only the voters but also the political leaders themselves. The Founders
understood that citizenship and allegiance went together. The born-in-country-to-two-U.S.-citizen-parents
formula was the best way for them to assure that only a person with undivided allegiance and loyalty to
the United States would be eligible to be President and Commander in Chief of the Military. This test was
not tied to the physical territory alone, which the Founders understood and which Lord Coke confirmed
did not assure anyone’s natural allegiance. The Founder learned from Vattel that under the law of nature,
the condition of a child follows the condition of his parents and not the place of his birth. Vattel, Sec. 212-
15. Hence, their test combined both the soil with the allegiance of the child’s parents into the child at the
time of birth. For the Founders, this was the best way to assure sole and absolute allegiance in the new-
born child.

The Founders knew that the States had their own laws on how they defined citizens and how they
naturalized aliens. United States v. Rhodes, 27 F.Cass. 785, 791 (1866). They also knew that these laws
were not uniform. The Founders in Article I, Sec. 8, cl. 4 took away from the States the power to
naturalize a person and gave it exlusively to Congress so that it could make uniform the laws of
naturalization. The Founders also wanted a uniform definition of “citizen” and “natural born Citizen,” for
how could they have wanted uniform laws regarding naturalization and not the same for citizenship.
Further evidence that they wanted this uniformity may be found in Article IV, Sec. 2 which states: “The
Citizens of each State shall be entitled to all the Privileges and Immunities of Citizens in the several
States.” This clause shows that the Founders also wanted to take away from the States not only the power
to naturalize but also the power to define citizenship, for “a person becoming a citizen in one State, would
thereby become a citizen of another, perhaps even contrary to its laws, and the power thus exercised would
operate beyond the limits of the State.” Gibbons v. Ogden, 22 U.S. 1, 36 (Wheat) (1824). The law of
nations provided them with those definitions which were also accepted by other civilized nations and
which allowed them to establish a national standard for citizenship that would be incorporated and become
part of United States national law.

Article I, Section 8, cl. 4, which gives Congress the power to make uniform the naturalization laws, also
provides further evidence that the Framers were not influenced by English law (statutory and common) in
defining what a “natural born Citizen” is. Prior to the Founding and throughout its period, English
Parliament had the power to and did exercise that power to declare children born in or out of the Kingdom
to English “natural born subject” parents “natural born subjects” themselves. But the Framers gave to
Congress in Section 8 the power to only make uniform the naturalization laws and no power to make
anyone a “natural born Citizen.” The "natural born Citizen" part of the Naturalization Law of 1790 was
probably only a stopgap measure to grandfather children, born abroad to U.S. citizens during that time
period, to be eligible to be President. It had the same effect as the "citizen" grandfather clause of Article II.
It used the words "natural born Citizen" rather than just the word "citizen" because the Constitution had
already been adopted and its Article II grandfather clause which used the word “citizen” no longer applied
for children born after 1787 and its effect would only be retroactive, for those children were declared
"natural born Citizens" only retroactively. Since its effect was only retroactive, only to cover a small
period of time, and needed to grandfather additional children to be President, Congress probably saw no
harm in declaring those children "natural born citizens," even though it had no constitutional authority to
do so. Hence, by the time 1795 arrived, the Third Congress, knowing well its limited powers on the
subject matter probably decided that there was no longer any need for the grandfather effect that had been
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needed in 1790, removed the words "natural born," and left in just "citizen." At that point, whether a child
born out of the country to U.S. citizen parents was a "natural born Citizen" would be decided, like what an
Article II "natural born Citizen" was, not by any Act of Congress or the English common law but by the
law of nations (jus gentium) that was based on natural law and which became incorporated into our federal
common law. The Third Congress would not have removed the words “natural born” from the clause if the
Framers and Congress accepted the English notion that Parliament had the authority to declare who was a
“natural born subject.” The Framers had to view “natural born Citizen” differently than how the British
viewed a “natural born subject.” Such a different view of the term explains why the Framers only gave
Congress the power to naturalize and not the power to declare anyone a “natural born Citizen.”

If the Framers used the English common law as their guide in defining “natural born Citizen,” the First
Congress in the 1790 Act would not have made “natural born Citizen” status only retroactive. The Third
Congress would not have changed “natural born citizen” of the 1790 Act to say just “citizen” in the 1795
Act. The framers of the Civil Rights Act of 1866 would have used the term “natural born citizen” rather
than just “citizen.” Congress in all its citizenship acts would have used “natural born Citizen” rather than
just “citizen” in describing a child born on U.S. soil and within the jurisdiction of the United States. The
English bestowed “natural born subject” status on both its born subjects and those it naturalized. Hence,
what is most revealing of our nation as a whole not accepting English common law to define a “natural
born Citizen” is the Fourteenth Amendment’s use of the term “citizen” rather than “natural born Citizen”
to describe a child born on U.S. soil or naturalized and subject to the jurisdiction thereof. Congress in 8
U.S.C. Sec. 1408 uses the same exact test to declare a child a born “citizen” rather than a “natural born
citizen.” If the English common law model were the standard for the Framers, why would our legislative
history reveal that other than in Article II and for only a short time in the 1790 Act, our nation has never
used the term “natural born Citizen” in any of our laws. Why did we conserve “natural born Citizen”
status in such a fashion? Why did we not easily bestow the status upon children born within or without the
United States to United States citizen parents as the English under their laws bestowed “natural born
subject” status upon children born within or without the Kingdom to “natural born subject” parents? The
answer is that we, as a nation, had a different standard than they did for the term, a standard that emanated
from natural law which became the law of nations (jus gentium) and which was incorporated into
American common law.

After the Constitution was adopted, every State still had the right to enact laws that denied citizenship at
birth to some children born in that State, such as children of African or Native-American descent, and
children whose parents were not U.S. citizens. These States would not have denied citizenship to any such
individual if the nation had adopted the doctrine that everyone born on U.S. soil is a “natural born
Citizen." Additionally, all States were unanimous in granting citizenship at birth to children who met both
the jus soli ( born on United States soil) and the jus sanguinis criterion (born to U.S. citizen parents). Some
states routinely denied citizenship at birth to children who met only one of these criteria but never both.
This difference among the States would not have occurred if the United States had adopted the English
common law jus soli concept as part of its national citizenship law. This difference of opinion that existed
as to what constituted a “natural born Citizen” or even a “citizen” was commented upon by the Court in
Minor v. Happersett.

The Fourteenth Amendment put to rest the sole question of what constituted a “citizen” of the United
States. For birthright citizenship, by combining both jus soli and “subject to the jurisdiction,” it can be
reasonably argued that the amendment as intended by its framers required both jus soli and jus sanguinis
to be united in the child at time of birth. However, the way the Wong Kim Ark Court interpreted the
amendment, it is now viewed as requiring for the most part only jus soli. But the amendment only goes to
define what a “citizen” is and in no way has amended what is an Article II “natural born Citizen.”

Further proof that the Founders in defining citizenship did not accept English common law but rather the
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law of nations which was based on natural law can be found in the Congressional debates concerning the
adoption of the Fourteenth Amendment. When commenting on the proposed amendment on May 30,
1866, Senator Howard said: "This amendment which I have offered is simply declaratory of what I regard
as the law of the land already, that every person born within the limits of the United States, and subject to
their jurisdiction, is by virtue of natural law and national law a citizen of the United States. This will not,
of course, include persons born in the United States who are foreigners, aliens, who belong to the families
of ambassadors or foreign ministers accredited to the Govern- of the United States, but will include every
other class of persons." Congressional Globe, 39th Congress, 1st Session, May 30, 1866, P. 2890, col. 2.
The doctrine that children, if legitimate, follow, in regard to their political rights and duties, the condition
of their fathers, is founded on natural law. Ludlam, 26 N.Y. at 368. Note that Senator Howard said that the
amendment was only declaratory of “natural law” which became “national law” which in turn became the
“law of the land.” The Senator is telling us that citizenship was defined by federal law which under Article
VI of the Constitution was the supreme law of the land. He did not refer to any British common law or
individual state law as being the basis for how citizenship was defined. Rather, his reference to “natural
law” connects to the law of nations which was based on “natural law.” And the law of nations, as
incorporated into the laws of the new Republic, did become the new national law of the United States.
Moreover, in providing the list of those parents who would disqualify children born on U.S. territory from
becoming a citizen, Senator Howard included parents who were foreigners, aliens, ambassadors, or foreign
ministers. Note that the list included “foreigners” and “aliens.” Hence, the exclusion was not only for the
children of ambassadors and enemy aliens, as was the rule of the English common law, but also for the
children of “foreigners” and “aliens.” This exclusion was also repeated by Senator Johnson who stated that
the child would have to be born on U.S. soil to “parents who at the time were subject to the authority of
the United States.”

Furthermore, everything that the Founders established about citizenship in the United States is not
consistent with British common law that treats the subject. The English common law did not use the
concept of “natural born subject” as a means to protect the head of the military and civilian government of
Great Britain from foreign influence. Rather, the British were very liberal in granting “natural born
subject” status so as to create for its monarchy-based empire as many subjects as possible. We saw an
extreme of this policy when Great Britain insisted on impressing American sailors into its military which
practice lead to the War of 1812. But John Jay, in writing to General George Washington on July 25,
1787, was very specific that the Commander in Chief of the military would have to be a “natural born
citizen” (underlining born in the original) so as to assure that no foreigner would hold that office. The
Founders accepted Jay’s recommendation and included in Article II the “natural born Citizen” clause.
Hence, Americans were very cautious in granting “natural born Citizen” status because they had a
democratically elected President and Commander in Chief of the Military and representative form of
government which they needed to protect from foreign influence. This was consistent with the law of
nations.

The English common law did not distinguish between a “natural born subject” and a naturalized subject.
"The English common law provided that an alien naturalized is “to all intents and purposes a natural born
subject.” Co. Litt. 129 (quoted and cited in United States v. Rhodes, 27 F.Cass. 785, 790 (1866).). Under
English common law, once a person became naturalized, he or she was deemed to be a “natural born
subject.” Hence, under English common law a naturalized citizen was considered a “natural born subject.”
Hence, giving the “natural born Citizen” clause the same meaning as a “natural born subject” would have
allowed a naturalized citizen to be eligible to be President of the new Republic. But Article II, Section 1,
Clause 5 mandates that only a “natural born Citizen” is eligible to be President. The clause is written as
“No person except . . . shall be eligible . . .” which means that one must be a “natural born Citizen” in
order to be eligible to be President, with no exceptions. The way we have interpreted the “natural born
Citizen” clause since the beginning of the Republic, a naturalized citizen is not eligible to be President.
But assuming the “natural born Citizen” clause had the same meaning as a “natural born subject,” with the
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Constitution as written it would not have conveyed in any manner that a naturalized citizen was not
eligible to be President. No where do we find in the Constitution any statement that a naturalized citizen is
not eligible to be President. To reach this conclusion, we have always relied upon the “natural born
Citizen” clause itself which we have compared with the fact that the Framers prescribed in Article I that
naturalized citizens were eligible to be Senators (“nine Years a Citizen of the United States”) and
Representatives (seven Years a Citizen of the United States”) . The manner in which the Framers provided
that Senators and Representatives needed to be “Citizen of the United States” for only a certain amount of
years shows that the naturalized citizen class was included within “Citizens of the United States” and not
within “natural born Citizens.” This shows that naturalized citizens were not part of “natural born
Citizens.” Hence, equating the meaning of a “natural born Citizen” to a “natural born subject” would have
allowed naturalized persons to be President, a result that we have rejected from the beginning of the
Constitutional Republic. Such a meaning would have created an exception to the “natural born Citizen”
clause which would have eviscerated the clause itself. Additionally, since Congress has the power under
Article I, Section 8, Clause 4 to make uniform the naturalization laws, such a meaning would have given
Congress the power to decide who could be President by simply changing the naturalization requirements.
The Framers, fearing that Congress would allow foreign influence to creep into the office of President if it
were given the power to select the President, did not give Congress such power.

English common law did not distinguish between "natural born subject" and "subject." The Founders, the
framers of the 14th Amendment, all Congresses in their Acts, and virtually all courts in their decisions
have treated “natural born Citizen” and “citizen,” as two separate and distinct terms. This dichotomy is
consistent with the law of nations which did make such a distinction. This distinction shows that “citizens”
could be created by the Fourteenth Amendment and Congressional Acts but an Article II “natural born
Citizens” could only be created by satisfying the natural law standard as expressed in the law of nations
(place of birth and parentage).

Unless they were ambassadors/diplomats or alien enemies, the English common law considered irrelevant
the citizenship of the child's parents when determining whether a child born on English soil was a "natural
born subject." The Founders knew from the law of nations that in England, the “single circumstance of
being born in the country naturalises the children of a foreigner.” Vattel, Sec. 214. This would have been
consistent with the monarchy’s desire to make as many “natural born subjects” as possible for its growing
empire. The U.S. common law went beyond these two exceptions and did consider relevant the condition
of the child's parents when determining whether the child was to be afforded U.S. citizenship at birth. See
the cases cited above. Under the law of nations, such a child born in the country to foreign parents was
considered to have been naturalized under English law. But again, the Framers would not have allowed
such a naturalized child to be considered a “natural born Citizen,” for they permitted the latter to be
President but not the former. The maxim that was applied in this connection is recognized in the law of
nations and was partus sequitur patrem (the child follows the condition of the father). Shanks v. Dupont,
Barry v. Mercein, 46 U.S. 103 (1847); Ludlam, 26 N.Y. at 376; Ex parte Reynolds, and United States v.
Ward.

The English common law had no concern for whether a person consented to be declared a "natural born
subject." This phenomenon was made much worse by the British not allowing any "natural born subjects"
to expatriate and forcing them to be bound to the King for life through their perpetual natural allegiance.
The English common law provided for perpetual natural allegiance which a subject could never renounce
(once a British subject always a British subject). The English common law did not allow for a “natural
born subject” to elect upon becoming of age another citizenship. English common law did not recognize a
“natural born subject” as losing his or her allegiance to the King through the act of naturalizing in another
country. But U.S. common law and statutes provided that an alien or U.S. citizen could expatriate and
become a different citizen from that which he/she was born. For the Founders, consent was the foundation
of citizenship. It was through that consent that the Founders expected U.S. citizens to give their absolute
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and sole allegiance to the U.S. This consent which was expressed as a transfer of allegiance to the U.S.
was also critical to an alien becoming a naturalized U.S. citizen. It was expatriation that allowed foreigners
to come to America, naturalize, and procreate a child on U.S. soil, which allowed that child to be born
with sole allegiance and loyalty to the U.S. and eligible to be President. The Founders’ knowledge of
consent as the basis for citizenship and acceptance of expatriation and election of citizenship upon
becoming of age, had their source in the law of nations and not in the English common law which did not
involve itself with these concepts.

While the English common law recognized that “the king cannot reckon upon the full and absolute
obedience” of persons who were either born with or voluntarily chose to have a dual allegiance, the
English were not concerned in the least that their notion of "natural born subject" created, in not taking
into consideration the citizenship of the child’s parents, dual allegiance problems. Reeve, History of the
English Law. But American courts recognized that U.S. citizens born on U.S. soil to foreign parents or
born abroad to U.S. citizen parents had double allegiance which significantly affected that person’s
allegiance and political and military rights and obligations. U.S. law explicitly warns about the dangers
and problems of dual allegiance. Perkins v. Elg, 307 U.S. 325, 344-48 (1939); Kawakita v. United States,
343 U.S. 717, 723-26, 733-36 (1952). America even went as far as passing curfew and exclusion laws
during World War II which deprived freedom of movement and association to 14th Amendment American
“citizens” of Japanese descent (their mothers and fathers were Japanese nationals) because of “pressing
public necessity” and the need to provide America with every possible protection against espionage and
sabotage which jeopardized America’s survival. The Court stated that this government action was justified
because the “segregation of the disloyal from the loyal” within American 14th Amendment “citizens” of
Japanese descent was not possible. See Korematsu v. United States, 323 U.S. 214 (1945). In other words,
we could not place at risk the survival of our country for the sake of trying to determine who was loyal or
disloyal to the cause. Our nation took the drastic action that it did against 14th Amendment “citizens” of
Japanese descent because they were dual nationals and children of aliens or foreigners. Hence, even
though these persons were 14th Amendment citizens, we still considered and treated them as being subject
to a foreign power. Can we just imagine what would have happened if President and Commander in Chief
Truman would have been a 14th Amendment “citizen” with a Japanese father. To be consistent, I guess
our nation would have had to place him in a concentration camp too with the rest of the other 14th
Amendment citizens of Japanese descent. Would our hypothetical President Truman have dropped the
bomb on Japan? Would he have if his Japanese mother or father lived in Japan?

Pre-revolutionary English statutes that provided that the foreign born children of British “natural born
subjects” were deemed “natural born subjects” did not require that the parents had to reside in Great
Britain at or prior to the time of the child's birth. U.S. statutes, on the contrary, required that the father had
to be a resident of the U.S. at the time of the child's birth in order for the father to be able to transmit his
U.S. citizenship to his foreign born child. These statutes also attached importance to when the child was
born, for they were made only retrospective until changed many years later. The Naturalization Act of
1790 declared these children to be "natural born Citizens," and later in the Naturalization Act of 1795 just
"citizens," but only retrospectively. It was not until the act in 1885 that Congress declared these foreign-
born children to be "citizens," both retrospectively and prospectively. See Weedin v. Chin Bow, 274 U.S.
657 (1927). Hence, U.S. law, in these foreign born children cases, attached just as much importance to the
actual U.S. residence of the father and when the child was born than it did to the foreign born child
descending from the U.S. citizen parents. Also, American statutes considered these children only
“citizens” and not “natural born Citizens.” This limitation was contrary to the English statutes which
deemed these children “natural born subjects.” As an aside, consider that the Senate in formulating
Resolution 511 relied in part upon the Naturalization Act of 1790 to declare McCain a “natural born
Citizen.” This was error for two reasons: (1) the act was repealed by the Naturalization Act of 1795, which
removed the “natural born” language and just kept in “citizen;” and (2) Congress declared the foreign born
children of U.S. citizens to be “natural born Citizen” only retrospectively. In other words, only those
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children already born at that time were so declared, not children to be born in the future like McCain.

The gap in citizenship for children born abroad to U.S. citizen parents that was left by Congress between
1802 and 1855 shows that when the courts have been faced with citizenship issues with no statute or
constitutional provision to help them resolve that issue, they have not hesitated to resort to common law
for an answer. We have seen that "history shows a virtually unbroken tradition of transmitting American
citizenship from parent to child "at birth,'' under statutes that imposed certain residence requirements.
Supra, at __; see also Bellei, supra, at 835, 91 S.Ct., at 1071. A single gap occurred when, for a brief
period of time, the relevant statutes (perhaps inadvertently) failed to confer citizenship upon what must
have been a small group of children born abroad between 1802 and 1855 whose citizen-fathers were also
born between 1802 and 1855. Montana v. Kennedy, 366 U.S. 308, 311-312, 81 S.Ct. 1336, 1338-1339, 6
L.Ed.2d 313 (1961); Weedin, supra, at 663-664, 47 S.Ct., at 773-774; Wong Kim Ark, supra, at 673-674,
18 S.Ct., at 466-467. But even then, some courts, recognizing the importance of the right, found common-
law authority for the transmission to those children of their parent's American citizenship. Ludlam v.
Ludlam, 26 N.Y. 356, 362-372 (1863); see also Lynch v. Clarke, 1 Sand.Ch. 583, 659-663 (N.Y.1844)."
Miller v. Albright, 523 U.S. 420 (1998) (J. Breyer dissenting).

At the time of the Wong decision, Congress had decided that only Caucasians and African races could
become citizens by naturalization. On May 6, 1882, Congress had already passed the Chinese Exclusion
Act which meant that Chinese laborers and miners were excluded from entering America and Chinese
already in America were denied the opportunity to naturalize. By declaring Wong a “citizen,” Justice Gray
circumvented the will of Congress and of the People that prevailed at that time. This was an usurpation of
legislative powers as expressed by the will of the People of that time. Our naturalization laws today do not
discriminate because of, among other things, race or nationality. Hence, there is no further need today to
correct the social wrong that the Wong Kim Ark Court may have perceived but which it had no
constitutional authority to correct. That the Wong Kim Ark Court was willing to make Wong a Fourteenth
Amendment U.S. "citizen" by (1) legislating from the bench important national immigration policy; (2)
disregarding the correct meaning of "subject to the jurisdiction" as expressed by one of the framers of the
Civil Rights Act of 1866 (Rep. John A. Bingham confirms the understanding and the construction the
Framers used in regards to birthright and jurisdiction while speaking on the proposed civil rights act of
1866 that was being discussed in the House on March 9, 1866: “I find no fault with the introductory
clause, which is simply declaratory of what is written in the Constitution, that every human being born
within the jurisdiction of the United States of parents not owing allegiance to any foreign sovereignty is, in
the language of your Constitution itself, a natural born citizen...") and of the Fourteenth Amendment
(Senator Jacob M. Howard of Michigan, the author of the amendment’s citizenship clause, described the
clause as excluding not only Indians but “persons born in the United States who are foreigners, aliens, who
belong to the families of ambassadors or foreign ministers”); (3) disregarding the existing U.S. Supreme
Court cases of The Slaughter-House Cases, 83 U.S. 36, 73 (1873) (“the phrase, 'subject to its jurisdiction'
was intended to exclude from its operation children of ministers, consuls, and citizens or subjects of
foreign States born within the United States”) and Elk v. Wilkins, 112 U.S. 94 (1884) (which Justice Gray
had himself written 14 years earlier and in which he said that "[t]he evident meaning of these last words
[subject to the jurisdiction] is, not merely subject in some respect or degree to the jurisdiction of the
United States, but completely subject to their political jurisdiction, and owing them direct and immediate
allegiance”); and (4) in defining national U.S. citizenship, incorrectly utilizing the inapplicable English
common law that prevailed in the British American colonies prior to independence and in the new states
thereafter and prior to the adoption of the Consitution rather than correctly using the law of nations which
controlled such a national and internation question and that was accepted by the new nation after adoption
of the Consitution and which became U.S. common law, does not prove in any way that the Founders used
English common law to define "natural born Citizen." Also, Wong Kim Ark did not address what an
Article II “natural born Citizen” is. Rather, it only declared Wong a “citizen” under the 14th Amendment
(a member of American society), under the unique facts of that case which the Court believed cried out for
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a change in our Chinese immigration policy but which change should have been provided by Congress
under Article I, Sec. 8, cl. 4 of the Constitution and not by the Court.

That the Framers adopted the law of nations definition of what a “natural born citizen” is does not mean
that they adopted for the new Constitutional Republic every aspect of the law of nations. This also does
not mean that the English common law was totally rejected in the new nation. As we have already stated
above, English common law did become the law of the individual states in many aspects and was used in
many ways by state and local governments. But the English common law was not adopted for the
operation of the new nation and federal government. Vattel was looked to for guidance in writing the
Declaration of Independence (he wrote that the people have the right to overthrow a tyrannical sovereign
for purpose of promoting their happiness) and for the new nation's federal constitution and form of federal
government. The Framers were concerned with prescribing the eligibility standards for the office of
President and Commander in Chief of the military, an office that is found only in the federal constitution.
Additionally, the term “natural born Citizen” is only found in relation to this office. (Under Article I, Sec.
2 and 3, respectively, Senators and Representatives need only be “citizens.”) Along with “natural born
Citizen” (in the original 1758 French text called, “Les naturels, ou indigenes,” first translated into English
in 1759 as “the natives or indigenes,” and eventually into “natural born citizen” in 1797), concepts such as
individuals and states are free in nature, purpose of government (promote commerce, revenue, agriculture,
tranquility, happiness, stability, and strength), constitutional republic, written constitution, amending the
constitution, separation of governmental powers, supremacy of the Constitution and federal law,
independent judiciary, judicial review, naturalization, and punishing offenses against the law of nations,
concepts which the Founders incorporated into the new Constitution, can all be found in Vattel’s treatise
on the law of nations.

The Founders knew that the new nation was currently populated with many persons who came to the
colonies and states as newly-arrived immigrants. They also knew that the new nation, with its great
territorial size and opportunities, would also welcome many future generations of new immigrants. The
Founders were also well aware that they created the new Republic and its Constitution also for posterity
and wanted to safeguard the new nation for future generations. Hence, for children born after the adoption
of the Constitution, the Founders wanted any future President and Commander in Chief of the Military to
have absolute and sole allegiance to the new nation by birth. This meant that they wanted that office to be
available only to children born in the United States of citizen parents. They rejected any person who may
develop foreign influence by divided loyalties from birth. The founders found Vattel’s law of nations
definition of a “natural born Citizen” acceptable for what they needed in a future President.

Hence, we can see that it is not reasonable to maintain that the meaning of “natural born Citizen” can be
found in the English common law. Rather, that definition may be found in the law of nations as
commented on by E. Vattel. All aspects of national citizenship laws during the Founding era and the
adoption of the 14th Amendment were consistent with the law of nation’s definition of citizenship.

Having just won a revolution, the Founders were faced with constituting a new nation. Under the
constitutional plan devised by the Founders, they had to identify who were the members of the new nation.
They called these members “citizens” of the United States. Thus, they created our first generation of
United States “citizens.” These persons were either born abroad or in the British colonies before July 4,
1776 or abroad or in the new States thereafter, but in all cases inhabited one of the colonies or States and
were loyal to the American revolution. The Founders under Article II grandfathered these original
“citizens” to be eligible to be President. Under this plan, once the new nation had its first generation
“citizens,” it was placed in position to have in the future its Article II “natural born Citizens,” who would
be born in the United States after the adoption of the Constitution and descend from mothers and fathers
who were both original “citizens.” Given that America was already a land of immigrants and that the
Founders expected that many more immigrants would come to its shores in search of a new life and to
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share in its vast resources, they gave Congress in Article I, Sec. 8, cl. 4 the power to naturalize aliens and
thereby create more future first generation United States “citizens.” Having become a naturalized
“citizen,” one would then be in a position to procreate with another “citizen” (born or similarly
naturalized) a “natural born Citizen” who would be eligible to be President.

Throughout American history, there have been no doubts or disputes as to who is a “natural born Citizen.”
As we have seen, it was not English common law but the law of nations that became United States
common law that defined a “natural born Citizen.” It defined such a citizen as being born in the country to
parents who are themselves citizens. It is this definition which our United States Supreme Court
incorporated into our federal common law. It is this definition that creates subsequent generation
“citizens” who are “natural born Citizens.” They are subsequent generation because born in the country to
a mother and father who are citizens.

On the other hand, throughout our history, there have been doubts and disputes as to who may be a born
“citizen” (as distinguished from a “natural born Citizen” or a naturalized citizen). These disputes have
concerned the question of whether to be a “citizen,” must a child be simply born on U.S. soil and be
subject to its jurisdiction, without any reference to the citizenship of the parents (jus soli which follows the
old English common law), or must that child also be born to U.S. citizen parents (jus soli and jus sanguinis
united which follows the law of nations’ definition and which any way only applies to “natural born
citizens”). This dispute has concerned the question of whether we should declare a child a first generation
“citizen” (in effect having the same status as one of the original first generation “citizens” which Article II
grandfathered to be eligible to be President). The dispute has not been with whether we should declare that
child a subsequent generation “natural born Citizen.” The Fourteenth Amendment settled who could be a
“citizen” by bestowing such status upon those born in the United States or naturalized here and subject to
the jurisdiction thereof. “Citizens” who meet this Fourteenth Amendment definition can be either first or
subsequent generation United States “citizens.” If first generation, they are simply “citizens.” If
subsequent generation, they are not only “citizens” but also “natural born Citizens.” Congress has also
declared who may be a born “citizen” through legislation and has thereby not only confirmed what is
already stated in the Fourteenth Amendment but has also granted citizenship to children born out of the
United States to U.S. citizen parents (one or two). Senator McCain, being born in Panama, falls into the
two United States-parent category. The question of whether foreign-born children, born to two United
States parents and thus falling in this category (by definition they would be subsequent generation
“citizens” but not born in the United States) are “natural born Citizens” has not been resolved by any
Court. If such a child were born to just one United States citizen parent, he or she would not only acquire
the allegiance and loyalty of the nation on whose soil he or she may be born but also that of his or her
foreign parent’s nation and thereby further compromise his or her claim for “natural born Citizen” status.

A study of citizenship and nationality case law, statutes, treatises, and other sources shows that one
acquires allegiance and loyalty through citizenship. Obama has admitted that under the British Nationality
Act 1948 when he was born, his father was a British subject/citizen and not a U.S. citizen and that he
himself was a British subject/citizen by descent from his father. Therefore, what is clear and established by
his own factual admissions is that Obama cannot satisfy the definition of an Article II “natural born
Citizen,” for he was born with allegiance and loyalty not only to the United States (assuming he was born
here) but to the same degree also to Great Britain. The best that Obama can be is a Fourteenth Amendment
“citizen,” assuming that he was born in the United States and assuming that one born subject to a foreign
power can also be born subject to the full and complete legal and political jurisdiction of the United States.
In such a case, he would be a subsequent generation “citizen” through his American mother but only a first
generation “citizen” because of his foreign father. If Obama was not born in the United States or if being
born in the United States he was not born subject to its jurisdiction, then he is not even a “citizen” under
the Fourteenth Amendment or any applicable Congressional Act. Hence, we can see that Obama is
missing the mandatory Article II constitutional status of being at a minimum a second generation “citizen”
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through both a citizen mother and citizen father. What creates further allegiance and loyalty problems for
Obama is that his birthright British citizenship, which continues in effect until today, also allowed him to
gain Kenyan citizenship from the age of 2 to the age of 21 or 23. Being 47 years old when he was elected,
just his Kenyan allegiance and loyalty occupied him for almost one-half of his then life span.

The Founders and Framers did not look to the English common law for a definition of a “natural born
Citizen.” The Founders and Framers did not look to the English common law as having any binding or
guiding effect for the new national government. Founder and Framer James Madison and Founder
Thomas Jefferson, who wrote the Declaration of Independence, have made themselves heard on what the
Founders and Framers thought about the English common law having any further application in the new
federal constitutional republic. Madison wrote to George Washington on October 18, 1787, stating:

What can he mean by saying that the Common law is not secured by the new constitution, though
it has been adopted by the State Constitutions. The common law is nothing more than the unwritten
law, and is left by all the constitutions equally liable to legislative alterations. I am not sure that
any notice is particularly taken of it in the Constitutions of the States. If there is, nothing more is
provided than a general declaration that it shall continue along with other branches of law to be in
force till legally changed. The Constitution of Virga. drawn up by Col Mason himself, is absolutely
silent on the subject. An ordinance passed during the same Session, declared the Common law as
heretofore & all Statutes of prior date to the 4 of James I. to be still the law of the land, merely to
obviate pretexts that the separation from G. Britain threw us into a State of nature, and abolished
all civil rights and Obligations. Since the Revolution every State has made great inroads & with
great propriety in many instances on this monarchical code. The "revisal of the laws" by a
Committee of wch. Col. Mason was a member, though not an acting one, abounds with such
innovations. The abolition of the right of primogeniture, which I am sure Col. Mason does not
disapprove, falls under this head. What could the Convention have done? If they had in general
terms declared the Common law to be in force, they would have broken in upon the legal Code of
every State in the most material points: they wd. have done more, they would have brought over
from G.B. a thousand heterogeneous & antirepublican doctrines, and even the ecclesiastical
Hierarchy itself, for that is a part of the Common law. If they had undertaken a discrimination, they
must have formed a digest of laws, instead of a Constitution. This objection surely was not brought
forward in the Convention, or it wd. have been placed in such a light that a repetition of it out of
doors would scarcely have been hazarded. Were it allowed the weight which Col. M. may suppose
it deserves, it would remain to be decided whether it be candid to arraign the Convention for
omissions which were never suggested to them — or prudent to vindicate the dissent by reasons
which either were not previously thought of, or must have been wilfully concealed. But I am
running into a comment as prolix, as it is out of place.

2 Documentary History of the Constitution, IV, 334-336. 3 Records of the Federal Convention of 1787, p.
129 (M. Farrand ed. 1911). http://www.constitution.org/jm/17871018_wash.htm.

In arguing that the Founders and Framers would not have looked to Vattel, some cite and quote from
Madison: “It is an established maxim that birth is a criterion of allegiance. Birth, however, derives its
force sometimes from place, and sometimes from parentage; but, in general, place is the most certain
criterion; it is what applies in the United States ....” James Madison, explaining the citizenship eligibility
of Representative-elect William Smith, in the election contest of Ramsay v. Smith, 1st Cong., 1st Sess.
(1789), in Clarke and Hall, Cases Of Contested Elections In Congress, From The Year 1789 To 1834,
Inclusive, at p. 33 (Washington 1834).
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But reliance on Madison’s quote as a source to define a “natural born Citizen” is misplaced.
Madison’s quote is not presented in its entirety which is this: "It is an established maxim that birth is a
criterion of allegiance. Birth however derives its force sometimes from place and sometimes from
parentage, but in general place is the most certain criterion; it is what applies in the United States; it will
therefore be unnecessary to investigate any other. Mr. Smith founds his claim upon his birthright; his
ancestors were among the first settlers of that colony." The last part of the quote has to be included
because it goes to recognize that Madison did not only look to place of birth but also to parentage.

William Smith, who was running for the House of Representatives, only needed to be a “Citizen of the
United States” for seven years under Article I, Section 2. Hence, Madison only defined an Article I and II
“Citizen of the United States” (congressional citizenship), not an Article II “natural born Citizen”
(presidential citizenship). Madison’s soil criterion was used by our nation only to establish the status of
“citizen of the United States” for the first generation of Americans into which Representative William
Smith fell. These were those the grandfather clause of Article II, Section 1, Clause 5 called “Citizen[s] of
the United States,” at the time of the Adoption of this Constitution.” As David Ramsay eloquently
explained, birthright citizenship for those born after July 4, 1776 was reserved only for the children of the
citizens. This fact is confirmed by, among other historical sources, the early Acts of Congress and judicial
activity which followed the Founding.

We can also see that Madison did not recite the English common law in defining Smith’s citizenship
which we know always referred to a subject as owing allegiance to the King. Rather, Madison said that a
“citizen” owed allegiance to the “new community.” He did not say that any such allegiance was owed to
the President. Consistent with Pufendorf and Vattel, what Madison did was define the first citizens that
came into being as a result of the Declaration of Independence and the American Revolution and which
the Constitution calls “Citizens of the United States.” We also know from his Federalist No. 42 that
Madison, who called the English common law “a dishonorable and illegitimate guide” in defining terms in
the Constitution, would not have relied upon the English common law to define a “natural born Citizen” or
a “Citizen of the United States.” South Carolina, the place of Smith’s birth, did not have in place any state
statutory law which defined citizenship. Madison did not make reference to anything that occurred during
the Constitutional convention regarding how a “natural born Citizen” or “Citizen of the United States”
were defined. There is nothing in Madison’s position which shows that he meant to convey the idea that
the place of birth rule was meant to determine citizenship for the future in the United States. Hence,
Madison relied upon the common law of South Carolina to define a “Citizen of the United States.” He did
not rely on that common law to define a “natural born Citizen.” But that common law had followed the
English common law model. Citizenship under that model had been grandfathered into Article II, Section
1, Clause 5, and was called “Citizen of the United States.” Under Article I, Section 2, that was the only
citizenship standard that Smith had to meet. He was not bound to satisfy the new national standard which
was “natural born Citizen” which only applied to one wanting to be President.

Any English common law rule existing in the states notwithstanding, the Naturalization Act of 1790,
passed only one year after, abrogated in the United States any jus soli rule under the “jura coronae” (His
Majesties’ royal rights and prerogatives) or English common law in the United States. In fact, the 1790,
1795, 1802, and other Congressional Acts up to the time before Wong Kim Ark was decided in 1898, all
treated children born in the United States to alien parents as aliens themselves. These acts show that
Congress, since 1790 and up to the time Wong Kim Ark was decided in 1898, adopted jus sanguinis
citizenship and not jus soli citizenship. Indeed, as Chief Justice Fuller (joined by Justice Harlan) stated in
his eloquent and well-reasoned dissent in Wong Kim Ark. “As to the “jura coronae” including therein the
obligation of allegiance, the extent to which these ever were applicable in this country depended on
circumstances, and it would seem quite clear that the rule making locality of birth the criterion of
citizenship because creating a permanent tie of allegiance, no more survived the American Revolution
than the same rule survived the French Revolution.” United States v. Wong Kim Ark, 169 U.S. 649, 710
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(1898) (Fuller, C.J., dissenting). Chief Justice Fuller was, indeed, correct. Even William Smith himself
during the debates cited and relied upon Vattel and not the English common law to show that he was a
“citizen of the United States.” Furthermore, the common law of Carolina and of all the states was
abrogated by the Naturalization Act of 1790 which treated any child born in the United States to alien
parents as an alien. Children born in the United States to alien parents were treated as aliens also in the
Naturalization Acts of 1795, 1802, and others that followed up to the time that Wong Kim Ark was
decided in 1898. All these children, even if born in the United States, were treated as being aliens if their
parents were aliens. The 1802 Act is especially telling. Congress passed the Naturalization Act of 1802 on
April 14, 1802 (2 Stat. 153). In that Act, Congress provided, as it did in the previous naturalization acts,
that any child born in the United States to alien parents was an alien. The Act said that when the parents
of such children naturalized, the children “shall be considered as citizens of the United States.” The Act
provided that the parents’ naturalization could occur under either federal law or if none was yet in effect,
under state law that existed prior to any federal law. This provision is critical to understanding who the
Founders and Framers included in the class of naturalized “Citizens of the United States” at the time of the
adoption of the Constitution which they considered to be naturalized citizens. Understanding who they
included in the “Citizen of the United States” class tells us that they did not consider those persons as
“natural born Citizens.” Under this statute, if a child was born in one of the states after July 4, 1776 but
before the 1790 Naturalization Act, if that child was born to alien parents, the child too was an alien.
Under the Act, that same child could become a “Citizen of the United States” upon the naturalization of
the child’s parents under state law, if the naturalization occurred before the child reached the age of
majority. But what is important to understand is that such child born in the United States at first was an
alien. The child then at best became a “Citizen of the United States” upon his or her parents’
naturalization under state law. Hence, here we have a child who was born in the United States after July 4,
1776, to alien parents, making the child an alien at birth, who then under state naturalization laws became
a “Citizen of the United States,” but not a “natural born Citizen.” The result did not change with
Congress’s early naturalization laws which under Article I, Section 8, Clause 4 pre-empted any state
naturalization statutes. So, this shows that early Congress considered any child born in the United States
to alien parents to be an alien and that only if a child was born in the United States to citizens parents
could that child be an Article II “natural born Citizen.”

In short, Madison’s quote is no evidence from the Founding era that just being born in the United States
(jus soli) after the passage of the Naturalization Act of 1790 was sufficient to grant to anyone the status of
a “citizen,” let alone a “natural born Citizen.” Madison only referred to citizenship under the old English
common law which had prevailed in the colonies and the states before the Constitution and the passage of
the Naturalization Act of 1790. But that old English common law citizenship no longer applied to
determine national citizenship after the Constitution and the passage of the 1790 Act.

Support for my position is found in an old article that has just recently surfaced. An internet researcher by
the name rxsid of Free Republic has recently found this article and provided it to Attorney Leo Donofrio
who has recently published the article at his blog at
http://naturalborncitizen.files.wordpress.com/2011/12/alexandria-herald.pdf . This old article was
published by Publius on October 7, 1811, in The Alexandria Herald, concerning the “Case of James
McClure,” which “made a great deal of stir in the U. States.” Mr. Donofrio infers that, given that
“Publius” was the pseudonym used by Alexander Hamilton, James Madison, and John Jay in the
Federalist Papers and that in 1811 Hamilton was dead and Jay retired, Publius is really James Madison.
The Publius article states that McClure was born in the United States on April 21, 1785. His father was a
British subject at the time of his birth. On February 20, 1786, his father naturalized to be a citizen under
the laws of South Carolina. McClure remained in the United States until 1795 when he was sent to
England for his education. He never returned to the United States. His father also returned to his country,
Great Britain. In 1807, McClure dispatched from England the ship, the Horizon, for Lima. The ship
became wrecked on the sea rocks of Morlaix and never reached Lima. The incident resulted in the Berlin
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Decree being first put into effect against the United States. Even though McClure had a U.S. passport
issued to him by the “American minister in London,” showing that he was a “native citizen of the United
States,” the French Minister of War, based on information that he received from the French police and the
“Minister plenipotentiary of the U. States,” issued an order on April 12, 1810 directing that McClure be
detained in France as an “English” prisoner of France (emphasis in the original). Pursuant to that order,
McClure was “placed under surveillance at Tours” (emphasis in the original). A John Rodman then took
up the cause of having McClure released, contending that McClure was a “citizen” of the United States,
and he wrote a letter from Paris dated July 4, 1811 to that effect to the Editor of the “United States
Gazette.” The names of James McClure and John Rodman appear as names existing in Chester County,
South Carolina in the estate papers of Thomas Gillespie, who died in 1808.
http://genforum.genealogy.com/sc/chester/messages/211.html.]

Publius stated:

Mr. Rodman hints, that it would have been sufficient for James McClure to have been born in the
United States—he is mistaken. The law of the United States recognizes no such claim. The law of
Virginia, of 1792, does—for, “all free persons born within the territory of this commonwealth,” is
deemed a citizen. The law of Virginia considers him as a son of the soil. An alien, as well as a
citizen, may beget a citizen, but the U. States’ act does not go so far. A man must be naturalized to
make his children such.

What is critical to understand about the McClure case and how Publius resolved the question of whether
McClure was a “Citizen of the United States” is that it supports my position in which I have steadfastly
argued that the early naturalization acts applied not only to children born out of the United States but also
to children born in the United States and treated any child born in the United States to alien parents to be
an alien also. Given these Congressional statutes, we can reasonably conclude that our nation did not
adopt the English common law jus soli concept of citizenship, but rather the law of nation’s jus sanguinis.
There was not doubt that McClure was born in the United States. But he was not considered a “citizen of
the United States” by the force of being born on the soil of the United States. He was not declared to be a
“citizen of the United States” because the English common law had provided that any child born within
the King’s dominions, not born to any diplomat or military invader, was automatically a “citizen of the
United States.” Rather, he was considered a citizen only because his father naturalized to be a U.S. citizen
when McClure was still a minor and McClure was “dwelling in the United States” with his father at the
time of his father’s naturalization. Indeed, Publius explained that under the statute, the child, whether born
in the United States or out of it, had to be “dwelling in the United States” with the father at the time of his
father’s naturalization, the idea being that if he or she was with the father at that time he probably would
remain in the United States for the rest of his or her life.

Note that Publius said that McClure would have been a citizen under the Virginia citizenship statute of
1792 as a “son of the soil.” McClure was born in 1785, before the statute was passed. Hence, Publius
says that he would have been a citizen under that Virginia law. Actually, on the 1792 Virginia statute,
Publius was not correct in stating that it allowed one to be a citizen by simply being born on the soil. See
below for an explanation of how this statute like the early naturalization acts was jus sanguinis and not jus
soli based.

This is more convincing evidence of who the Founders and Framers would have considered a “natural
born Citizen,” and such a citizen was surely not one who was born in the United States to alien parents.
These early Congressional statutes show that a “natural born Citizen” could not have been a child born in
the United States to alien parents, for at best that child could naturalize to become a “Citizen of the United
States” and we know that naturalized citizens were not “natural born Citizens.” This evidence further
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supports my position that a “natural born Citizen’ could only be a child born in the United States to citizen
parents and could not be a child born in the United States to alien parents.

In discussing how to interpret “dwelling in the United States,” Publius made reference to a Dr. Franklin.
He said that the law naturalizes minor children with the parents naturalization “by saying grace over
them,” as long as the children are together with the parents at the time of the parents’ naturalization and
not left behind in the parents’ native country. Hence, Franklin, too, looked at children born in the United
States to alien parents the same as did Publius or else Publius would not have used Franklin as a reference
on the question of citizenship.

What is also noteworthy about the McClure case is that no one argued that the laws of the state of South
Carolina, whether statutory or common law, provided McClure with any relief on the question of whether
he was a “citizen of the United States.” Publius stated that South Carolina did not have a statute like
Virginia which would have allowed McClure to be a citizen by simply being born on the soil or what he
called a “son of the soil.” The fact that he used this expression “son of the soil” shows that Publius was
well aware of the jus soli doctrine of citizenship but clearly rejected it as being some outdated way of
granting anyone citizenship. Everyone argued that the only way that McClure could be a “citizen of the
United States” was if he satisfied the then-existing Naturalization Act of 1802. This further confirms that
no one expected that the English common law provided the rules of decision for resolving the question of
who was a “Citizen of the United States.”

So, Madison had given one standard of citizenship that applied before the Constitution and any
Congressional Act was passed addressing that subject. That standard was based on the English common
law. But then he gave a different standard after Congress passed the 1790 Act. This shows how the nation
went from following the English common law to following a new national standard that was based on
natural law and the law of nations.

James Madison provides still more evidence on the definition of a “natural born Citizen.” He said:

It is an established maxim, received by all political writers, that every person owes a natural
allegiance to the government of that country in which he is born. Allegiance is defined to be a
tie, that binds the subject to the state, and in consequence of his obedience, he is entitled to
protection… The children of aliens, born in this state, are considered as natural born subjects, and
have the same rights with the rest of the citizens.

James Madison (The father of the Constitution), The Founders’ Constitution Volume 2, Article 1, Section
2, Clause 2, Document 6 (1789). Madison did nothing more than to state that a child born in the state to
alien parents was treated as a “natural born subject,” which would have been a status under English
common law. He added that such a child had the same rights as “the rest of the citizens.” Note now he
calls the other members of the United States “citizens.” This signifies that these others are not “subjects,”
but rather “citizens.” For Madison to set apart these others who he calls “citizens” shows that these others
were not born in the United States to alien parents. And who could “the rest of the citizens” be with whom
Madison campared the children born in the state to alien parents.” They could only be American “natural
born citizens.” They could not be naturalized citizens because they would have been in a lesser class
given that their citizenship came after birth and therefore Madison would not have used a lesser citizen to
whom he would equate his born citizen . So here we see from what Madison stated, his using “natural
born subject” as to one membership class and then “citizen” in another membership class that he
recognized these were two different types of members and that his reference to “the rest of the citizens”
was to “natural born citizens.” So this proves that the “natural born citizens” were not among those who
were born in the country to alien parents. Rather, they were “the rest of the citizens” who were those born
in the country to citizen parents.
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Thomas Jefferson wrote to J.Cartwright in 1824:

Our Revolution commenced on more favorable ground. It presented us an album on which we
were free to write what we pleased. We had no occasion to search into musty records, to hunt up
royal parchments, or to investigate the laws and institutions of a semi-barbarous ancestry. We
appealed to those of nature, and found them engraved on our hearts.”

http://www.constitution.org/tj/ltr/1824/ltr_18240604_cartwright.htm.

These statements show that the Framers did not resort to English common law when drafting the
Constitution but rather to the laws of nature and the law of nations. As we can see from Jefferson’s 1779
law on citizenship, he also did not rely upon jus soli and English common law to define the future citizens
of Virginia. These are just some examples that show that Founders and Framers no longer saw the English
common law as having any application in the new nation on the federal level and there are many more.

Justice Story in 1829:

The common law of England is not to be taken, in all respects, to be that of America. Our
ancestors brought with them its general principles, and claimed it as their birthright; but
they brought with them and adopted, only that portion which was applicable to their
situation.

Van Ness v. Pacard, 27 U.S. [2 Peters] 137, 143-144 (1829). Constitution of Delaware, 1776, Article 25;
Constitution of New Jersey, 1776, Article XXII; Constitution of Maryland, November 11, 1776,
Declaration of Rights, paragraph III; Constitution of New York, April 20, 1777, Article XXXVl; Laws of
Virginia, July 3, 1776, Ch. 38; Constitution of Massachusetts, 1780, Pt. 2, C. 6, Art. 6.

U.S. v. Wong Kim Ark (1898) (Taney, C.J., dissenting) xxx Chief Justice Taney in his dissenting opinion
in U.S. v. Wong Kim Ark made a very strong and compelling case for the Founders and Framers relying
upon the natural law and the law of nations and not the English common law to define the new national
citizenship in the constitutional republic. See also Seminole Tribe of Florida v. Florida, 517 U.S. 44
(1996) (Souter, J., dissenting) (the Founders were hostile to the implicit reception of English common law
doctrine as federal law).

The definition of a “natural born Citizen” is not to be confused with the definition of a British “natural
born subject,” which was defined under English common law, law which continued to be applied by the
states to resolve local state legal problems but which was no longer applied by the federal government to
resolve national problems, one of which was defining national citizenship in the new constitutional

republic. Rabang v. INS, 35 F.3d 1449, 1453 (9
th

Cir. 1994), cert. denied, sub nom. Sanidad v. INS, 515
U.S. 1130 (1995): “[T]he Citizenship Clause has an express territorial limitation which prevents its
extension to every place over which the government exercises its sovereignty.” In Rabang v. INS, 35 F.3d

1449, 1454, n.9 (9
th

Cir. 1994), cert. denied, sub nom, the Ninth Circuit Court of Appeals said that
“wholesale importation of British common law on ‘subject’ status to interpret the meaning of the
Citizenship Clause [of the Fourteenth Amendment] is inadvisable because of possible differences between
‘subjects’ and ‘citizens’” and consequently those born in U.S. unincorporated territories or possessions
should not necessarily be considered as being born “in” the United States.
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Further proof that a “natural born Citizen” did not have the same meaning as a “natural born subject” may
be found in the Pennsylvania Constitution which is passed on September 28, 1776. At Section 42 we find
this language:

SECT. 42. Every foreigner of good character who comes to settle in this state, having first taken an
oath or affirmation of allegiance to the same, may purchase, or by other just means acquire, hold,
and transfer land or other real estate; and after one year's residence, shall be deemed a free denizen
thereof, and entitled to all the rights of a natural born subject of this state, except that he shall not
be capable of being elected a representative until after two years residence.

http://avalon.law.yale.edu/18th_century/pa08.asp. We can see that these framers treated a denizen (a
person who had a status between an alien and a citizen or subject who today we probably call a legal
permanent resident) the same as a “natural born subject.” First, we know that the Founders and Framers of
the Constitution did not permit a naturalized citizen to be eligible to be President, let alone allowing a
denizen to be so eligible. Second, in this state constitution a denizen, which was treated as a naturalized
citizen, was given “all the rights of a natural born subject,” except he or she could not be a “representative
until after two years residence.” So we can see that given that a “natural born subject” was such a broad
term that included the true “natural born” and the naturalized, it was necessary for the framers to include
the exception for being eligible to be elected representative. On the contrary, the Founders and Framers in
using the clause “natural born Citizen” specifically said that the President had to have that status. Hence,
the clause could not and did not include anyone who could possibly be naturalized. We also know that
they created a separate class of citizens under Article I who could be eligible to be either Representatives
or Senators after having that status for 7 and 9 years, respectively. So we see where the clause “natural
born subject” was so broad that exceptions had to be made when referring to it, “natural born Citizen” was
specific and meant only one thing and did not need any further qualifications or exceptions when the
Founders and Framers referred to it.

Further, we have the Constitution of North Carolina, passed on December 18, 1776, which provided:

XL. That every foreigner, who comes to settle in this State having first
taken an oath of allegiance to the same, may purchase, or, by other means,
acquire, hold, and transfer land, or other real estate; and after one
year's residence, shall be deemed a free citizen.

http://avalon.law.yale.edu/18th_century/nc07.asp . Here the framers treated a naturalized citizen only as a
“free citizen.” They did not call him or her a “natural born subject.” Hence, these framers were more
discriminating in the terms that they used. But again, we can see how the early founders were careful to
distinguish between a “citizen” and a “natural born citizen.” And in South Carolina, they only considered
a naturalized citizen to be a “citizen,” not a “natural born citizen” or “natural born subject.” Since under
the English common law, a naturalized subject was considered a “natural born subject,” and if a “natural
born citizen” meant the same as a “natural born subject,” there would not have been any reason why South
Carolina did not simply call their naturalized citizen a “natural born citizen” or even a “natural born
subject.”

Finally, we have the Draft Constitution for Virginia 1776, which provides in pertinent part:

Naturalization

All persons who by their own oath or affirmation, or by other testimony
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shall give satisfactory proof to any court of record in this colony that
they propose to reside in the same [7] years at the least and who shall
subscribe the fundamental laws, shall be considered as residents and
entitled to all the rights of persons natural born.

http://avalon.law.yale.edu/18th_century/jeffcons.asp . With Thomas Jefferson’s draft arriving late, George
Mason and James Madison were the drafters of this constitution.
http://en.wikipedia.org/wiki/Constitution_of_Virginia. Here we see that as early as 1776, already Mason
and Madison had moved away from using the clause “natural born subject.” Although they did not say
“natural born citizen,” they said “persons natural born” so as to avoid having to say “natural born subject.”
We also know that eventually the Founders and Framers decided on “natural born citizen” and not “natural
born subject.”

We also have the Constitution of Vermont which was passed in July 8, 1777. It stated in relevant part:

SECTION XXXVIII. Every foreigner of good character, who comes to settle in
this State, having first taken an oath or affirmation of allegiance to the
same, may purchase, or by other just means acquire, hold, and transfer,
land or other real estate; and after one years residence, shall be deemed
a free denizen thereof, and intitled to all the rights of a natural born
subject of this State; except that he shall not be capable of being
elected a representative, until after two years residence.

http://avalon.law.yale.edu/18th_century/vt01.asp. These state constitutions show how these states
naturalized foreigners to be “denizens” or “citizens” of their states. The key to obtain such status was tied
to being a resident of the state for a given number of years. Also, the advantage of becoming a naturalized
citizen was to be able to acquire property rights to be exercised in the very state that naturalized the alien.
But what is critical to understand about two of these constitutions (Pennsylvania and Vermont) is that
these states were using the clause “natural born subject” in 1777. This was before the Constitution was
adopted in 1787. It is notable that in the federal Constitution, the Framers abandoned the clause “natural
born subject” and adopted in its place “natural born Citizen.” This signified that the Framers not only
changed the name of this citizen but also abandoned the English common law definition that went with a
“natural born subject.” For example, they provided that a naturalized citizen was not a “natural born
Citizen.” They also gave a ‘natural born Citizen” a different definition than the English common law gave
to a “natural born subject.” So before the Constitution was adopted, naturalized citizens could be “natural
born subjects” and in some instances the Founders called their “natural born” and naturalized citizens
“natural born subjects.” But after the Constitution was adopted, naturalized citizens could not be “natural
born Citizens” and they called their “natural born” persons “natural born Citizen.”

Jon Feere explains how the Founding generation did not adopt English common law to define the
new national citizenship. Rather, he says that the new citizenship was based on political obligations being
born from consent rather than from feudal notions simply arising from being born on the King’s soil. He
shows how citizenship by consent is in line with the historical development of citizenship in the United
States which followed the American Revolution. He writes:

From Subjectship to Citizenship. Political historians note that the founders the United States sought
a citizenship policy different from that found in British common law. The phrase “birthright
citizenship” is derived from “birthright subjectship,” a phrase that described the perpetual
allegiance to the King of England owed in medieval times by anyone born within his realm.
According to Professor Edward J. Erler, Professor of Political Science at California State
University:
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“The framers of the Constitution were, of course, well-versed in the British common law,
having learned its essential principles from William Blackstone’s Commentaries on the
Laws of England. As such, they knew that the very concept of citizenship was unknown in
British common law. Blackstone speaks only of ‘birthright subjectship’ or ‘birthright
allegiance,’ never using the terms citizen or citizenship. The idea of birthright subjectship is
derived from feudal law. It is the relation of master and servant; all who are born within the
protection of the king owe perpetual allegiance as a ‘debt of gratitude.’ According to
Blackstone, this debt is ‘intrinsic’ and ‘cannot be forfeited, cancelled, or altered.’
Birthright subjectship under the common law is thus the doctrine of perpetual allegiance.”

Like other historians, Erler notes that in the Declaration of Independence and the Constitution the
Founders rejected the medieval concept of ascriptive “subjectship” in favor of a modern
“citizenship” based on the consent of the governed. The liberty sought by the Founders required
citizenship, rather than subjectship, as only the former allowed the individual to leave his nation at
any time of his choosing — a freedom not possible under British common law. As Blackstone
explained, the “natural-born subject of one prince cannot by any act of his own, no, not by
swearing allegiance to another, put off or discharge his natural allegiance to the former… and it is
unreasonable that, by such voluntary act of his own, he should be able at pleasure to unloose those
bands, by which he is connected to his natural prince.” It was this very type of subjugation that
the Founders did not want to bring to the new government.

The movement from medieval ascription to modern consent was explained by Peter H. Schuck and
Rogers M. Smith in their influential book Citizenship Without Consent:

“[B]irthright citizenship originated as a distinctively feudal status intimately linked to
medieval notions of sovereignty, legal personality, and allegiance. At a conceptual level,
then, it was fundamentally opposed to the consensual assumptions that guided the political
handiwork of 1776 and 1787. In a polity whose chief organizing principle was and is the
liberal, individualistic idea of consent, mere birth within a nation’s border seems to be an
anomalous, inadequate measure or expression of an individual’s consent to its rule and a
decidedly crude indicator of the nation’s consent to the individual’s admission to political
membership.”

Schuck and Smith argue that a constitutional commitment to “citizenship based on mutual consent”
is not only in line with the historical development of the United States but that it is also
“constitutionally permissible and democratically legitimate.”

Still, the exact perimeters of U.S. citizenship were never fully defined during the early years of the
nation’s founding and consensualism was never fully embraced, in part because a complete
resolution of the issue would have raised sensitive questions about whether state or national
citizenship was primary, whether states had to recognize citizenship granted by other states, and
the issue of state and federal authority, generally.

At the most basic level, Americans were quite obviously committed to the principles of a
consensual government and also the right of expatriation — particularly since the British continued
to demand the allegiance of their former subjects well into the nineteenth century. The ascriptive
approach to citizenship simply did not comport with the purpose behind the American
Revolution (footnotes omitted).

Jon Feere, Birthright Citizenship in the United States: A Global Comparison, Center for Immigration
Studies (August 2010), accessed at http://www.cis.org/birthright-citizenship.
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The Law of Nations

So if the Founders and Framers did not rely on the English common law to define a “natural born Citizen,”
what law did they rely upon? The historical record shows that they would have relied upon the law of
nations. The Founders and Framers believed that the first duty of any nation and its people is the duty of
self preservation. They specifically sought the preservation of republican government. Apart from their
reliance on the spiritual, they looked to law to accomplish that end. The historical record is replete with
information showing that the Founders, Framers, and early political leaders looked to the law of nations
for help in preserving the new nation and solving the many national problems with which they were faced
during the early years of the republic. Indeed, while the States continued to apply the English common law
to solve their local legal problems, the national political leaders did not look to the English common law
for needed solutions on the national level. Rather, they looked to the law of nations which they also
considered to be common law that was part of the supreme law of the land and therefore binding on the
nation.

In 1784, Alexander Hamilton, as the lawyer for the defense, arguing in the case of Rutgers v. Waddington
(1784), quoted prolifically from Vattel’s, The Law of Nations. The Waddington case shows how Vattel
shaped Hamilton’s thinking. Hamilton argued that the law of nations was part of the common law and that
the decisions of the New York Legislature must be consistent with the law of nations. Hamilton used
Vattel as the standard for defining the law of nations. Hamilton argued that state law was superseded by
national law and the law of nations. He also argued that the intent of the state legislature had to be that
their laws be applied in a fashion that was consistent with national law and the law of nations. Judge James
Duane in his ruling described the importance of the new republic abiding by the law of nations, and
explained that the standard for the court would be Vattel. He ruled that the New York statue passed under
the color of English common law must be consistent with the law of nations. Hamilton espoused a concept
of constitutional law which he obtained from the teachings of Vattel. It was Vattel that gave him the idea
of the judicial branch of government making sure that both the legislative and executive branches follow
the Constitution. It was Hamilton’s views on Vattel that lead to the creation of judicial review which was
included into the Constitution and which was later given prominence by Chief Justice John Marshall in
Marbury v. Madison. It was Vattel’s idea of what the purpose of government should be (promote
commerce, revenue, agriculture, tranquility, happiness, stability, and strength) that Hamilton advocated to
the convention delegates in 1787. Hence, there is no doubt that Vattel shaped the founding of the United
States.

In Respublica v. De Longchamps, 1 U.S. 111 (Pa. Ct. of Oyer & Terminer 1784), the Pennsylvania
criminal trial court, when stating what law applied to the defendant’s charged offenses of threatening
behavior and assault and battery upon a French public minister, said: “This is a case of first impression in
the United States. It must be determined on the principles of the law of nations. This law, in its full
extent, is part of the law of this State, and is to be collected from the practice of different Nations, and the
authority of writers.” Id. at 114. The Attorney General argued that the law of nations “compose a part of
the law of the land.” Id. 113. This case is important because it was decided in the early years of our
republic and it gives us insight into the laws to which the legal community was looking in order to resolve
legal matters. The court made a statement that generally the law of nations was considered a part of law of
Pennsylvania. The Attorney General went even further and said that it was “a part of the law of the land.”
Neither the court nor the Attorney General said that the law of nations applied in Pennsylvania or “as part
of the law of the land” only in matters related to public ministers. Rather, their statements were sweeping
as to the broad applicability of that law across the United States. And who were these “writers” on the law
of nations to whom the court was referring? The historical record shows that there are several of them.
Hence, we can reasonably infer that the Founders and Framers also would have relied upon the law of
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nations and these same writers when looking to identify and apply the law of nations. We have seen who
these writers were. For the Founders and Framers, the most influential were Pufendorf, Burlamaqui,
Locke, and Vattel. As we have seen, the most influential of these writers was Emer de Vattel.

We have a letter from George Mason to Arthur Lee, dated Philadelphia, May 21, 1787, which stated:

I arrived in this city on Thursday evening last, but found so few of the deputies here from the
several States that I am unable to form any certain opinion on the subject of our mission. The
most prevalent idea I think at present is a total change of the federal system, and instituting a
great national council or parliament upon the principles of equal, proportionate representation,
consisting of two branches of the legislature invested with full legislative powers upon the
objects of the Union; and to make the State legislatures subordinate to the national by giving to
the latter a negative upon all such laws as they judge contrary to the principles and interest of the
Union; to establish also a national executive, and a judiciary system with cognizance of all
such matters as depend upon the law of nations, and such other objects as the local courts of
justice may be inadequate to. . . .

Rowland, Life of George Mason, II, 102-103; Max Farrand, The Records of the Federal Convention of
1787, ed. Max Farrand (New Haven: Yale University Press, 1911). Vol. 3. Accessed from
http://oll.libertyfund.org/title/1787 on 2009-12-02. George Mason continued:

The common law, sir, has prevented the power of the crown from destroying the immunities of
the people. We are placed in a still better condition -- in a more favorable situation than perhaps
any people ever were before. We have it in our power to secure our liberties and happiness on
the most unshaken, firm, and permanent basis. We can establish what government we please. But
by that paper we are consolidating the United States into one great government, and trusting to
constructive security. You will find no such thing in the English government. The common law of
England is not the common law of these states. I conceive, therefore, that there is nothing in that
Constitution to hinder a dismemberment of the empire.

George Mason, July 19, 1788. http://www.constitution.org/rc/rat_va_16.txt. Here we see, the "Father of
the Bill of Rights," a “Founding Father,” explicitly tells us that the judicial system was going to be set up
to handle matters arising under the law of nations and other matters not handled by local courts. He did
not say that the English common law would be consulted. In fact, he said: “The common law of England
is not the common law of these states.”

In 1789, the Continental Congress expressly resolved that the United States would cause the “‘law of
nations to be strictly observed.’” 14 Journals of the Continental Congress 1774-1789, at 635 (1909), cited
in Harold Hongju Koh, Is International Law Really State Law? 111 Harv. L. Rev. 1824-25 (1998). In The
Nereide, Justice Marshall suggested that the “Court is bound by the law of nations, which is part of the law
of the land.” 13 U.S. 388, 423 (1815). “The courts have always considered the law of nations to be part of
the law of the United States.” M. J. Glennon, Constitutional Diplomacy (Princeton, NJ: Princeton
University Press 1990), at 245.

In 1792, the supremacy of the law of nations within the United States was affirmed by Chief Justice
M’Kean in Ross v. Rittenhouse:

The Congress on the 15th of January, 1780, resolved (inter alia) 'that the trials in the Court of
Appeals be according to the usage of nations, and not by Jury.' This has been the practice in
most nations, but the law of nations, or of nature and reason, is in arbitrary states enforced
by the royal power, in others, by the municipal law of the country; which latter may, I conceive,

Copy provided courtesy of:  www.ProtectOurLiberty.org

Prot
ec

tO
urL

ibe
rty

.or
g

http://oll.libertyfund.org/title/1787 on 2009-12-02
http://www.constitution.org/rc/rat_va_16.txt


67

facilitate or improve the execution of its decisions, by any means they shall think best, provided
the great universal law remains unaltered.

Ross v. Rittenhouse, 2 U.S. 160, 162 (1792).

Michael D. Ramsay tells us how important the law of nations was to the Founding generation and that it
even became part of the “Laws of the United States” in Article III. He explains:

In particular, the constitutional generation acknowledged a set of international rights and duties,
which they called the ‘law of nations,’ arising outside of U.S. law and yet binding, in at least some
senses, on the United States. The Constitution’s text itself acknowledged such a system, giving
Congress power to ‘define and punish … offenses against the law of nations.’ Moreover, the
existence of this law formed a central tenet of Enlightenment legal and political writing, on
which eighteenth-century Americans heavily relied. 3 [Footnote 3 E.g., 1 William Blackstone,
Commentaries on the Laws of England 43 (1765); Emmerich de Vattel, Droit des Gens [Law of
Nations] (Joseph Chitty ed. 1852 (1758). See Peter Onuf & Nicholas Onuf, Federal Union, Modern
World: The Law of Nations in an Age of Revolutions, 1776-1814, at 11 (1993). See Arthur
Nussbaum, A Concise History of the Law of Nations 150-64 (rev. ed. 1954)]. It is not implausible
that, when the Framers spoke of “laws,” they meant the law of nations as well as statutory law.
*** Although it was not implicitly incorporated into Article VI, it was an implicit part of the law
federal courts could use as a rule of decision under their “judicial power,” conveyed by Article III,
Section 1.

Michael D. Ramsey, The Law of Nations as a Constitutional Obligation
http://www.law.georgetown.edu/internationalhrcolloquium/documents/RamseyPaper.doc. (Provides many
historical sources and much case law showing how committed the Founders and Framers were to the law
of nations during the yearly years of the nation. Ironic for President Obama, Mr. Ramsey concludes that
the President has a duty to comply with the law of nations). See also, Jordan J. Paust, In Their Own
Words: Affirmations of the Founders, Framers, and Early Judiciary Concerning the Binding Nature of the
Customary Law of Nations, University of California, Davis Vol. 14:2, p. 205 (2008) (provides an
exhaustive list of case law, authorities, and other sources showing that the Founders and Framers saw the
people, Congress, the President, and the States to be bound by the law of nations and considered the law of
nations as part of the “Laws of the United States”).

Upon independence from Great Britain, the United States "were bound to receive the law of nations, in its
modern state of purity and refinement. Ware v. Hylton, 3 Dall. 199. 199, 281 (1796). In The Nereide,
Justice Marshall stated that the “Court is bound by the law of nations, which is part of the law of the land.”
13 U.S. 388, 423 (1815). “The courts have always considered the law of nations to be part of the law of
the United States.” M. J. Glennon, Constitutional Diplomacy (Princeton, NJ: Princeton University Press
1990), at 245. There are numerous other authorities that state that the law of nations became the national
law of the United States. Even William Blackstone recognized the importance of the law of nations which
he considered "universal law" and the life blood of a nation wanting to be part of the "civilized world." 4
W. Blackstone, Commentaries on the Laws of England 67 (1769). Hence, the law of nations, when not
codified into any Act of Congress, became the common law of the United States.
“The courts have always considered the law of nations to be part of the law of the United States.” M. J.
Glennon, Constitutional Diplomacy (Princeton, NJ: Princeton University Press 1990), at 245.
Indeed, The Law of Nations was widely read and cited in revolutionary America. Akhil Reed Amar,
America’s Constitution: A Biography, p. 27 (Random House 2005).
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Those who argue that the Founders and Framers relied upon the English common law to define a “natural
born Citizen” contend that it would appear fanciful to contend that the Founders and Framers in using
terms in the U.S. Constitution disregarded the meanings those terms had in English common law, the law
in the American colonies, and subsequently in all of the states in the United States after independence, in
favor of secretly using, without explanation, a French-language treatise written by some “Swiss guy” on
international law. What these persons are really doing here is appealing to our sense of nationalism,
suggesting that we should be offended with the notion that some foreign law would determine who is
eligible to be President in the United States. They are really telling us that if we apply a parent citizenship
component in the definition of an Article II “natural born Citizen” that we are allowing foreign law to
determine who is a “natural born Citizen” and therefore who is eligible to be President and that the
Founders and Framers would never had allowed that, especially without telling us. This argument is
meritless.

The Founders and Framers believed that the law of nations was nothing more than the law of nature
applied to the affairs of nations. This concept was well-explained by Emer de Vattel. Locke’s views on
citizenship was echoed by Emer de Vattel, who told us that natural law when applied to nations became
the law of nations. Vattel, in his The Law of Nations, Sec. 212 Citizens and natives (London 1797) (1st
ed. Neuchatel 1758), in defining what a country is, explained it

signifies the state, or even more particularly the town or place, where our parents had their fixed
residence at the moment of our birth. . . . A man ought to preserve gratitude and affection for the
state to which he is indebted for his education, and of which his parents were members when they
gave him birth. But as various lawful reasons may oblige him to chuse another country,-- that is,
become a member of another society; so, when we speak in general of our duty to our country, the
term is to be understood as meaning the state of which a man is an actual member.

Id. Section 122. We see Vattel speaking here of a “man” and “his parents.” There is little doubt that
Vattel gives importance to both parents of a child and not just the father.

He also defined citizenship in Sec. 212 Citizens and natives, where he explained:

The citizens are the members of the civil society; bound to this society by certain duties, and
subject to its authority, they equally participate in its advantages. The natives, or natural-born
citizens, are those born in the country, of parents who are citizens. As the society cannot exist and
perpetuate itself otherwise than by the children of the citizens, those children naturally follow the
condition of their fathers, and succeed to all their rights. The society is supposed to desire this, in
consequence of what it owes to its own preservation; and it is presumed, as matter of course, that
each citizen, on entering into society, reserves to his children the right of becoming members of it.
The country of the fathers is therefore that of he children; and these become true citizens merely
by their tacit consent. We shall soon see whether, on their coming to the years of discretion, they
may renounce their right, and what they owe to the society in which they were born. I say, that, in
order to be of the country, it is necessary that a person be born of a father who is a citizen; for, if
he is born there of a foreigner, it will be only the place of his birth, and not his country.

Vattel, in Section 215, also told us that place of birth produced no change in a child’s citizenship, provided
the child’s father had not quitted his country and become a member of that foreign land. Vattel
maintained that by the law of nature alone children followed the conditions of their “fathers.” He did
recognize that a nation could pass “civil or political laws” which could alter the citizenship status of a
child born out of the country. He said that these laws trumped natural law and had to be followed. In
interpreting Vattel’s passages, we need to keep in mind that when Vattel wrote, the wife’s citizenship
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followed that of her husband’s, so when he spoke of “father” or “fathers,” in effect he was speaking of
father and mother. We can see that Vattel maintained that a child followed the condition of his parents.
Hence, the child had no capacity to acquire any allegiance or citizenship different from that of his or her
parents regardless of where he or she was born. Vattel did add that the child was free upon reaching the
age of majority to decide whether he or she would keep the citizenship that was given to him or her by his
or her parents or join a different society and select that society’s citizenship.

The Founders and Framers were influenced by natural law as much as Locke was. They were also
influence by natural law applied to nations which became the law of nations. When it came to studying
the law of nations, they relied upon Vattel more than any other publicist. The law of nations that they
came to know by studying Vattel defined a “natural born Citizen” as a child born in the country to citizen
parents. Vattel, Section 212. Such a definition of citizenship, grounded on the child’s parents and
requiring sole and absolute allegiance to the nation from birth, fit their idea of republican government.

As we can see, Emer de Vattel in his title of Section 212 distinguished between “Citizens” and “natives,”
just as the Founders and Framers did in Article II, Section 1, Clause 5, using the words “citizen of the
United States” and “natural born Citizen.” Vattel also defined a “natural-born citizen” as a child born in
the country to citizen parents. Emer de Vattel, The Law of Nations, or Principles of the Laws of Nature,
Applied to the Conduct and Affairs of Nations and Sovereigns, bk. 1, c. 19, sec. 212 (original French in
1758 and first English in 1759): Vattel clearly distinguished between “citizens” (“citoyens” in French) and
“naturals” (“naturels” in French). His title for Section 212 is “Des citoyens et naturels” (“Of citizens and
naturals” which the English translators called "Of the citizens and natives"). He therefore saw that there is
a difference between the two types of citizens. He then explained that difference: “The citizens are the
members of the civil society: bound to this society by certain duties, and subject to its authority, they
equally participate in its advantages. The natives, or indigenes, are those born in the country of parents
who are citizens”. In the 1797 English edition, the translator replaced the word “indigenes” with “natural-
born citizens.” Hence, it read: “The citizens are the members of the civil society: bound to this society by
certain duties, and subject to its authority, they equally participate in its advantages. The natives, or
natural-born citizens, are those born in the country, of parents who are citizens.” Hence, while the
definition of a natural born citizen never changed in Vattel’s texts, the term to express it was changed from
“indigenes” to “natural-born citizens.”

Vattel was a Swiss. The writings of the Founders and Framers reflect that they, indeed, considered what
was happening in Switzerland as being very important to their cause. We have the following examples
which show the importance that they gave to events in Switzerland: “We have no important news here but
of the revolution of Geneva which is not yet sufficiently explained. But they have certainly reformed their
government.” Letter from Thomas Jefferson to Richard Price Paris (January 8, 1789) (discussing the
importance that Jefferson gave to Bacon, Locke, and Newton).
http://www.let.rug.nl/usa/P/tj3/writings/brf/jefl74.htm.

Some argue that the “natural born Citizen” clause did not exist in The Law of Nations at the time the
Constitution was drafted and adopted in 1787 and that the Framers would therefore not have gotten the
meaning of the clause from Vattel. The original French-language version of Vattel's The Law of Nations
states: “Les naturels, ou indigenes, font ceux qui font nes dans le pays, de parens citoyens. The first
English translation of The Law of Nations published in 1759, translated the French sentence to: “The
natives, or indigenes, are those born in the country, of parents who are citizens.” The French word
“naturels” can be translated into English as either "native" or "natural born." In Vattel's Le Droit des Gens
(1758), “naturels” is translated as "natives."
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But the French “naturels” was also translated into “natural born.” In a 1781 treaty between France and the
United States, “naturels” was translated into "natural born." In 1781, France and the United States entered
into the "treaty of amity and commerce." Article III of the treaty as written in French said: “Les consuls et
vice consuls respectifs ne pourront etre pris que parmi les sujets naturels de la puissance qui les nommera.
Tous seront appointes par leur souverain respectif, et ils ne pourront en consequence faire aucun trafic ou
commerce quelconque ni pour leur propre compte, ni pour le compte d'autrui.” Treaty of Amity and
Commerce, Article III, Journals of the Continental Congress, 1774-1789, Friday, July 27, 1781
(underlined emphasis supplied). This memorial and plan of convention were entered only in the
manuscript Secret Journal, Foreign Affairs. The following translation, in Charles Thomson's hand, was the
paper considered by Congress. It is in the Papers of the Continental Congress, No. 25, II, folio 21. Here is
the translation into English of Article III: “The respective Consuls and Vice Consuls shall only be taken
from among the natural born subjects of the power nominating them. They shall all be appointed by their
respective Sovereign, and in Consequence of such appointment they shall not exercise any traffic or
commerce whatsoever either on their own account, or on account of any other.” English translation of
Treaty of Amity and Commerce, Article III, Journals of the Continental Congress, 1774-1789, Friday, July
27, 1781 (underlined emphasis supplied). So the French word “naturels” was translated into either
“natives” in various English translations of The Law of Nations or as Thomson did in 1781 into “natural
born.” For more information see
http://www.freerepublic.com/focus/f-news/2539663/posts ; Absolute proof the Founders knew and
accepted Vattel`s French "naturels" to mean "natural born" , accessed at
http://puzo1.blogspot.com/2010/10/absoloute-proof-founding-fathers-knew.html. ]

Then in the 1797 English translation, the word "indigenes" was changed to "natural born citizens." Hence
the sentence read as: “The natives, or natural-born citizens, are those born in the country, of parents who
are citizens.” Vattel, Section 212.

It does not matter that Vattel wrote his The Law of Nations in French. During the Founding, it was not
unusual for learned persons to read books in French. Many intellectuals in the colonies read books in
French. Many among the Founders and Framers read and understood French. From the early days of the
colonies, their intellectuals read books in French. Sir Edward Coke’s case reports which informed on the
common law of England found in the colonies were written in French. It was not until 1658 that Cokes
reports were available in the colonies in English. Warren M. Billings, Justice Books, Laws, and Courts in
Seventeeth-Century Virginia, 85 Law.Libr.J. 277, 284 (1993). The Founders and Framers relied upon
many influential books written in French. Many intellectuals, including many Framers, during the
Founding read, spoke, and wrote French. Also, Vattel was translated into English starting in 1759, and for
various years thereafter through the Founding period. The educated of the Founding generation would
have read the French text as “Les naturels, ou indigenes” and understood those words to mean “natives or
natural-born citizens.” And for those Founders and Framers who did not read and understand French,
while the first English translation of The Law of Nations which contained the actual clause “natural-born
citizen” did not occur until 1797, these Founders and Framers would have understood what Vattel wrote in
French as “Les naturels, ou indigenes” and which was translated into English as “natives or indigenes” to
have the same meaning as the English “the natives or natural-born citizens.”

Under natural law and the law of nations, “native” and “natural-born citizen” had the same meaning.
Vattel wrote in French, “Les naturels, ou indigenes.” The Framers knew that the words meant the same.
The historical record shows that the Continental Congress in 1781 when translating “indigenes” translated
the word to “natural born.” See http://puzo1.blogspot.com/2010/10/absoloute-proof-founding-fathers-
knew.html. This 1781 translation was subsequently used by the 1797 English translator of The Law of
Nations, Section 212, who also translated “indigenes” into “natural-born citizen.” So in the 1797 English
translation, “naturels” in French became “natives” in English, and “indigenes” in French became “natural-
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born citizens” in English. The whole clause from the French, “Les naturels, ou indigenes” therefore
became “the natives, or natural-born citizens” in English.

The fact that the 1797 English translation of Vattel used the clause “The natives, or natural-born citizens”
shows that it had been commonly accepted then and for years past that what Vattel wrote in French, “Les
naturels, ou indigenes” meant “The natives, or natural-born citizens” and that the Constitution’s use of the
clause “natural-born Citizen” referred to Vattel Section 212. The translator would have known that the
Continental Congress in 1781 translated “indigenes” to “natural born.” He also knew that the Constitution
used “natural born Citizen” and that since the Framers used Vattel for defining that clause, he should
translate the word “indigenes” to mean “natural-born citizens.”

Probably recognizing that when the Framers wrote in Article II “natural born Citizen” that they were
referring to Vattel’s citizenship definitions found in Section 212 and which section in the earlier English
translations used the words “indigenes or natives” as the terms being defined, the English translator
(anonymous) in the 1797 English edition changed “indigenes or natives” to “natives, or natural-born
citizens.” Again, in the 1797 edition we also see the reference to the original citizens being called
“citizens” and their children being called “natives, or natural-born citizens.” See Section 212. These
definitions of citizenship, this dichotomy in citizenship, and the translation of the terms used were
accepted by Justice Daniel in Dred Scott v. Sandford, 60 U.S. 393, 476-77 (1856), Minor v. Happersett,
88 U.S. 162, 167-68 (1875), and U.S. v. Wong Kim Ark, 169 U.S. 649 (1898).

So as we can see, Vattel said that “[t]he native, or natural-born citizens, are those born in the country, of
parents who are citizens.” Again, we see that citizen parents are needed to covey birthright citizenship to
children born in the country. The historical record amply shows that the Founders and Framers considered
his treatise, The Law of Nations, a very influential book, one to be read, understood, and applied. In
studying that treatise, they would have come to learn that Vattel’s definition of a “natural-born citizen” is
what prevailed under natural law and the law of nations. Wanting to guide the new constitutional republic
by principles of natural law and desiring to conform the nation’s conduct to the law of nations, they would
have accepted that definition for the new republic.

Being able to read and understand the definitions that Vattel gave to the clause “Les naturels, ou
indigenes” (in French) and “The natives or indigenes” (in English), they realized that Vattel’s clauses as
written in either French or English were the equivalent to “native” or “natural born citizen” with which
they were familiar from having found the clauses in ancient Latin text or its English translations that we
saw above. The Founders would have been familiar with both “natural born citizen” and “native” from
having seen the two expressions in these various English translations of the ancient Latin text. These
English translations took the Latin clause “alumnum urbis oleant” and translated it into either “native” or
“natural born citizen.” Hence, it appears that the English translators believed that either “native” or
“natural born citizen” captured the meaning of “alumnum urbis oleant.” The Framers, applying their study
and knowledge of natural law, would have equated Vattel’s description of “Les naturals, ou indigenes” or
“the natives or indigenes” found in Section 212, which was a citizen of true origin and therefore of the
highest order with what Quintilanus called “alumnum orbis oleant,” also considered by him to be a citizen
of true Roman origin and of the highest order.

Vattel’s French 1758 edition of The Law of Nations was first translated into English in 1759. It was also
translated into English in 1760 which edition provided:

The citizens are the members of the civil society: bound to this society by certain duties, and
subject to its authority, they equally participate in its advantages. The natives, or indigenes, are
those born in the country of parents who are citizens. Society not being able to subsist, and
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perpetuate itself, but by the children of the citizens; those children naturally follow the condition of
their fathers, and succeed to all their rights. The society is supposed to desire this; in consequence
of what it owes to its own preservation; and it is presumed that each citizen, on entering into
society, reserves to his children the right of their becoming members. The country of the fathers is
then that of the children; and these become true citizens, merely by their tacit consent. We shall
soon see, whether on their arriving at the years of reason, they may renounce their right, and what
they owe to the society in which they are born. I say, that in order to be of the country, it is
necessary that a person be born of a father who is a citizen; for if he is born there of a stranger, it
will be only the place of his birth, and not his country.

Id. Sec. 212 Of the citizens and natives.

The Framers relied on this well-known law of nature and law of nations definition of “natives, or
indigenes” or what Vattel called in French, “Les naturels, ou Indigenes.” They borrowed this definition to
define their Article II “natural born Citizen.” With a “natural born Citizen” being so defined in natural law
and the law of nations, they did not see any need to define it in the Constitution as they did not define all
the other terms they included in the Constitution. This was the meaning that the Framers gave to a “natural
born Citizen.” There was no other form or definition of a “natural born Citizen” at the time of the
Founding. At that time, the English common law did define a “natural born subject” as one born in the
King’s dominion and allegiance without any reference to the citizenship of the parents. That law also said
that “[a]n alien naturalized is “to all intents and purposes a natural-born subject.” Co. Litt. 129. But the
English common law would have supported the definition of the original citizens whom the Framers called
“Citizens of the United States.” But the Framers did not adopt the English common law and its definition
of a “natural born subject” to define the future “natural born Citizen” of the new nation or to guide them in
constituting the new Constitutional Republic. Rather, they rejected the use of the English “natural born
subject” definition which was a relic of feudal and monarchical England, and instead relied upon the
natural law and law of nations for that definition which was relevant to a free society with a self-
representative government. Indeed, "[t]he words 'people of the United States' and 'citizens' are
synonymous terms, and mean the same thing. They both describe the political body who, according to our
republican institutions, form the sovereignty, and who hold the power and conduct the Government
through their representatives. They are what we familiarly call the 'sovereign people,' and every citizen is
one of this people, and a constituent member of this sovereignty." Dred Scott v. Sandford, 60 U.S. 393,
404 (1856).

Further evidence that the Framers relied upon Vattel to define a “natural born Citizen” may be found by
examining the 1797 London edition of, The Law of Nations. The anonymous French to English translator
translated Vattel in the 1797 London edition as follows:

The citizens are the members of the civil society: bound to this society by certain duties, and
subject to its authority, they equally participate in its advantages. The natives, or natural-born
citizens, are those born in the country, of parents who are citizens. As the society cannot exist and
perpetuate itself otherwise than by the children of the citizens, those children naturally follow the
condition of their fathers, and succeed to all their rights. The society is supposed to desire this, in
consequence of what it owes to its own preservation; and it is presumed, as matter of course, that
each citizen, on entering into society, reserves to his children the right of becoming members of it.
The country of the fathers is therefore that of the children; and these become true citizens merely
by their tacit consent. We shall soon see, whether, on their coming to the years of discretion, they
may renounce their right, and what they owe to the society in which they were born. I say, that, in
order to be of the country, it is necessary that a person be born of a father who is a citizen; for if he
is born there of a foreigner, it will be only the place of his birth, and not his country.
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Id. Sec. 212 Citizens and natives.

This is the first known edition of The Law of Nations that used the phrase “natural-born citizens” in place
of “indigenes.” Here we can see that an anonymous translator now used for the first time “natural-born
citizens.” It is reasonable to conclude that the translator, living at the time that the Framers lived, knew
that the Founders and Framers took their definition of their Article II “natural born Citizen” from Vattel’s
editions that were in print before and at the time they drafted the Constitution in 1787 and that it was only
right that Vattel’s words translated into English should reflect the terms that the Framers used in Article II.
Hence, the translator inserted the phrase “natural-born citizens” in place of “indigenes” in the 1797
English edition. Given this new English translation of Vattel, we can see that a translator from only 10
years after the Constitution was adopted made a direct connection between the Framers’ Article II “natural
born Citizen” clause and Vattel’s, The Law of Nations. Additionally, the fact that a translator of French
into English took the phrase “natural-born citizen” and inserted it into Vattel’s, The Law of Nations, a
treatise on natural law and the law of nations, is solid evidence that the phrase “natural-born citizen” was
not equivalent to the English common law phrase “natural born subject,” the definition of which pursuant
to Blackstone included only the element of a child being born in the dominion and allegiance of the King
with the citizenship of the parents having no relevance.

Some argue that that there is no historical evidence that the Founders and Framers would have looked to
Vattel to define a “natural born Citizen” These commentators, in addressing what role Emer de Vattel
played for the Founders and Framers when they sought to define a “natural born Citizen,” severely
underplay who Vattel was and what his role was. They will even go as far as saying that his influence
may be relegated to a dissenting opinion in Wong Kim Ark, i69 U.S. at 708 (Fuller, C.J., Harlan, J.,
dissenting), and that he never since providing any basis for any majority opinion or any controlling
precedent in American case law. But these commentators are highly mistaken about Vattel. The historical
record and case law is replete with information which shows how influential Vattel was during the
Founding in helping our leaders justify the American Revolution, write the Constitution, and constitute the
new republic. There is an abundance of historical and case law evidence that the Founders and Framers in
defining a “natural born Citizen” would have looked to Emer de Vattel and The Law of Nations, Or,
Principles of the Law of Nature, Section 212 (London 1797) (1st ed. Neuchatel 1758) for that definition
and not to the English common law.

Consider that

For James Otis, who was as well read as any American in both the English common law and the
European theories of natural law, the conflict became especially acute. His frantic attempts to
reconcile the two laws—Coke with Vattel—formed the crisis of his life and helped to tear his
mind to pieces. Because he knew English history and the common law too well, because he clung
too stubbornly to the veracity of seventeenth-century notions of jurisprudence and
parliamentary supremacy, he was eventually compelled to sacrifice Vattel for Coke, to deny
natural reason for the sake of historical truth, and to miss the Revolution.

Gordon S. Wood, The Creation of the American Republic 1776-1787, at 9 (1998) (citing Bernard Bailyn,
ed. Pamphlets of the American Revolution, 1750-1776 (Cambridge, 1965--), I, 100-03, 106-07, 121-123,
409-17, 546-52, and noting that Bailyn’s introductory essay to the Pamphlets, entitled “The Transforming
Radicalism of the American Revolution,” has been elaborated and republished separately as “The
Ideological Origins of the American Revolution” (Cambridge, Mass., 1967)). Of course, we know that the
Founders and Framers for sure chose natural reasons, for they held “these Truths to be self-evident, that all
Men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among
these are Life, Liberty, and the pursuit of Happiness. The Declaration of Independence para. 2 (U.S.

Copy provided courtesy of:  www.ProtectOurLiberty.org

Prot
ec

tO
urL

ibe
rty

.or
g

http://www.kerchner.com/protectourliberty/vattel-section212-french&english.pdf
http://puzo1.blogspot.com/2009/08/law-of-nations-and-not-english-common.html


74

1776). And we also know that they had a Revolution to “dissolve the Political bands which have
connected them with another” [Great Britain] and to fight for those rights. Id. para. 1. So evidently they
chose Vattel rather than Coke or Blackstone. Indeed, “It is therefore to be expected that, when terms of
municipal law are found in the Constitution, they are to be understood in the sense in which they were
used in Blackstone’s Commentaries; and when the law of nations is referred to, that its principles are to be
understood in the sense in which Vattel defined them.” James Brown Scott, The United States of
America: A Study in International Organization 439 (1920. It was, for sure, as Gordon S. Wood suggests,
the writing and thinking of Vattel that was the primary motivation for them to have that Revolution and
create the constitutional republic.

Thomas Jefferson explained in his Notes on the State of Virginia,
http://avalon.law.yale.edu/18th_century/jeffvir.asp, how after the Revolution the curriculum of study was
changed at the College of William and Mary in Virginia. He showed how professorships, which had been
fixed by charter and not able to be altered, were changed to include various law subjects. One of the new
subjects taught was the “Law of Nature and Nations.” It is worthy to note that we do not see listed the
study of the English common law. Id. at 161. When Jefferson inaugurated the study of the Law of
Nature and Nations at William and Mary College in 1779, the text from then until 1840 was Vattel's, The
Law of Nations. Vattel was also the text at Dartmouth College from 1796-1828. There is reason to believe
that Vattel’s treatise was taught at William and Mary earlier than at any other college in America. There is
also in the college library a copy of the laws published, somewhere about 1803, in which Vattel is named
as a text-book. Among Jefferson’s students at the college in 1780 were John Marshall and Bushrod
Washington. Chief Justice John Marshall is just one of many Supreme Court Justices to cite Vattel’s
definition of a “citizen” and a “natives or indigenes.”

A course outline at the William and Mary College is entitled, “Running Commentary on Vattel’s Law of
Nations, Consisting of Short Notes and Parallel Remarks. Intended for the Use of the Class of National
Law at William and Mary College.” This outline may be accessed at
http://www.constitution.org/vattel/vattel_cmt.htm. At the end of the outline is printed, “A Memento of
Judge JUDGE BEVERLY TUCKER, Professor of Law in William & Mary College Henry M. Vaider.”
The outline tracks Vattel’s The law of Nations, chapter for chapter, giving Professor Tucker’s comments
on each chapter. There are notes on Vattel’s Book I, Chapter 19, which Vattel named, “Of our Native
County, and several Things that relate to it.” This chapter includes Vattel’s Section 211-32. And in
Section 212-217 we find the main part of Vattel’s discussion on what is citizenship in general and what is
a “natural-born citizen” specifically. Professor Tucker’ notes in pertinent part appear as follows:

Chap. 19. — It is a common error "That, by the Law of Nature," a man's native Country is the
place of his birth, and that it is positive Law that makes him a member of the society to which
his father belongs. The reverse is true.

To be a member of any society is to have certain rights, and to owe certain duties.

By the law of Nature the Son inherits his Father's acquisitions, and, among these his rights.

But rights have their correlative duties. Claiming one he must perform the other. What matter then
where he is born?

He who is by the Law of Nature a native of one Country, and, by positive Law, a native of
another, may have rights in both; but his natural duties belong to the first. His allegiance cannot
be due to both.
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(emphasis all in the original) http://www.constitution.org/vattel/vattel_cmt.htm. We can see from this
course of study that law students were being taught how to properly interpret and understand Vattel’s
views on citizenship which is what prevailed in the United States. Professor Tucker explains that some
had their understanding of natural law and positive law as they apply to citizenship confused. She shows
how the “reverse” was actually true. She said that it was a “common error” to hold that citizenship based
on place of birth was based on natural law and that citizenship based on the citizenship of the father
(meaning father and mother given unity of citizenship in the husband and wife) was based on positive law.
Professor Tucker explains that citizenship based on place of birth was not based on natural law, but rather
positive law. Professor Tucker also explains that citizenship based on citizen parents was not based on
positive law but on natural law. She explains that “”[b]y the law of nature the Son inherits his father’s
acquisitions, and, among these his rights.” She also explains that under natural law, it did not matter where
one was born, provided that one was born to a citizen father. To also informs that to be a member of
society means that one has certain rights and owes certain duties. Finally, and what is critical to a proper
understanding of a “natural born Citizen,” she warns that a person can be a “native” of one country under
natural law (allegiance and citizenship inherited under natural law from citizen parents) and also a
“native” of another country under positive law (allegiance and citizenship acquired under positive law by
being born on the soil of a country). But she explains that such a “native” may have rights in both
countries. But such a “native” has “natural duties” which include “allegiance” only to the nation from
which he inherited his citizenship by natural law. She emphasizes that “[h]is allegiance cannot be due to
both.” For the Founders and Framers, it was all about allegiance. After all, it was allegiance which had
made the Revolution possible and it was going to be allegiance which was going to preserve for Posterity
what the Founders and Framers created with the Revolution. Hence, a “natural born Citizen” could only
be a child born in the country to citizen parents. With natural law and positive law uniting into one, only
such child could be born under both natural law and positive law with rights in and duties owed only to
one and only one country, the United States. It is for this reason that the Founders and Framers chose the
law of nations definition of a “natural born Citizen” which combines both natural law and positive law to
produce a would-be President and Commander in Chief of the Military who was born with natural duties
(legal, political, and military) only to the United States. They never would have accepted the English
common law definition of a “natural born subject,” which permitted under natural law and positive law
dual allegiance and citizenship from birth in a “natural born subject,” which in the eyes of the Founders
and Framers was contradictory of the description and purpose of being a “natural born Citizen.” All this
also shows that, while they were correct in maintaining that birth in the country is necessary to make a
“natural-born citizen,” both the Court in Wong Kim Ark and Mr. Binney erred as we shall see below in
maintaining that in the United States by natural law citizenship was acquired by being born in the country
(which is actually positive law) and that if not born in the country descended from citizen parents (which
is really natural law) only if a statute (positive law) so permitted. As we can see, both the Wong Court and
Binney committed the exact “common error” which Professor Tucker so clearly explained and of which
she warned.

See, for example, J.S. Reeves, The Influence of the Law of Nature Upon International Law in the United
States, 3 Am.J. Int’l L. 547 et. seq. passim (1909) (Vattel exerted such a profound political influence that it
is often pointed out that his theories served as the backbone for American independence); Lee A. Casey,
David B. Rivkin, Jr. and Darin R. Bartram, Unlawful Belligerency and Its Implications Under
International Law, http://www.fed-soc.org/publications/PubID.104/pub_detail.asp (concerning U.S.
constitutional analysis, “Vattel is highly important. He was probably the international law expert most
widely read among the Framers”). In fact, Vattel continued to be practically applied in our nation for well
over 100 years after the birth of the republic. F.S. Ruddy, The Acceptance of Vattel, Grotian Society
Papers (1972) (Vattel was mainstream political philosophy during the writing of the Constitution. The
Law of Nations was significantly the most cited legal source in America jurisprudence between 1789 and
1820). The Founders and Framers studied and were greatly influenced by Vattel. J.S. Reeves, The
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Influence of the Law of Nature Upon International Law in the United States, Am. J. Int’l L., Vol. 3 (1909)
547 et seq. (Vattel exerted such a profound political influence that it is often pointed out that his theories
served as the backbone for American independence). Vattel was the Founders favorite when it came to
looking to the most respected authority on the law of nations. R.G. Natelson, The Original Constitution 49
and 69 (2010) (“Vattel was probably the Founders’ favorite authority on international law . . . .” and his,
treatise, The Law of Nations, was their favorite).

“The fourth of the Four Horsemen of American liberty [Algernon Sidney, Samuel von Pufendorf, Jean
Jacques Burlamaqui, and Emmerich de Vattel] is Emmerich de Vattel. Although last in this list of
forgotten influences, it can be claimed, without exaggeration, that it is Vattel’s interpretations and writings
on the subject of the proper constitution of government that was most influential on the Founders of the
American Republic. As a matter of fact, Thomas Jefferson, indisputably one of the lead framers of our
nation’s government, ranked Vattel’s seminal The Law of Nations, or the Principles of Natural Law as
highly as similar treatises by Grotius and Pufendorf. Further proof of Vattel’s impression on the Founders
is the fact that Vattel’s interpretations of the law of nature were cited more frequently than any other
writer’s on international law in cases heard in the courts of the early United States, and The Law of
Nations was the primary textbook on the subject in use in American universities.”
http://www.thenewamerican.com/index.php/history/american/2606-forgotten-influences-of-the-founders.

William Blackstone cited Grotius, Pufendorf, and Vattel when discussing the right of expatriation. St.
George Tucker, Blackstone’s Commentaries (1803).

There is no doubt that the Founders’ and Framers’ favorite was Vattel. It was Vattel who so clearly
explained that natural law when applied to nations became the law of nations.

President Washington consulted Vattel’s The Law of Nations. We know that he had the treatise on in desk
on inauguration day 1789 to guide him. This Was New York, the Nation's Capital in 1789, p.138, By
Frank Monaghan, Marvin Lowenthal, Published by Ayer Publishing, 1970, ISBN 0836953371,
9780836953374, 308 pages (“The pages of Vattel, Law of Nations, lay open to the President’s scrutiny . .
.”). Washington even borrowed The Law of Nations from the New York City Library and never returned
it. http://www.nysoclib.org/ismap/exhibition_gallery.html. (“I was thrilled to hold the dusty ancient
charging ledger and to see the entry where George Washington borrowed The Law of Nations - which he
never returned”-Exhibition Gallery Dedication Remarks Jeannette Watson-Sanger
March 14, 2008 ).

John Jay, who made the most-notable reference to George Washington on “natural born Citizen,” and who
also the first Chief Justice, kept a copy on his desk.
Samuel Adams in 1772 wrote, “Vattel tells us plainly and without hesitation, that the supreme legislative
cannot change the constitution”

In 1773, during a debate with the Colonial Governor of Massachusetts, John Adams quoted Vattel to show
that the parliament does not have the power to change the constitution. John Adams wrote in his diary,
"The Idea of M. de Vattel indeed, scowling and frowning, haunted me.” These arguments formed the basis
of how the Constitution is amended.

There is no doubt that the Founding Fathers did not exclusively use the English translation of Vattel, but
also relied upon the French original. On December 9th of 1775, Franklin wrote to Vattel’s editor, C.G.F.
Dumas, “ I am much obliged by the kind present you have made us of your edition of Vattel. It came to us
in good season, when the circumstances of a rising state make it necessary frequently to consult the Law
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of Nations. Accordingly, that copy which I kept has been continually in the hands of the members of our
congress, now sitting, who are much pleased with your notes and preface, and have entertained a high and
just esteem for their author.”

Here is a quote from a letter written by Benjamin Franklin of his having a copy of Vattel's The Law of
Nations and using it frequently as well as other members of the sitting Congress in 1775. "I am much
obliged by the kind present you have made us of your edition of Vattel. It came to us in good season, when
the circumstances of a rising state make it necessary frequently to consult the Law of Nations.
Accordingly, that copy which I kept, has been continually in the hands of the members of our congress,
now sitting." Benjamin Franklin, letter to Charles W.F. Dumas, December 1775.
http://www.schillerinstitute.org/fid_97-01/971_vattel.html

Here is more evidence of the importance that Ben Franklin gave to Vattel’s The Law of Nation:

My dear Friend [James Bowdoin],
Philada. Mar. 24. 1776 Inclos'd is an Answer to the Request from the Inhabitants of Dartmouth. I have
comply'd with it upon your Recommendation, and ordered a Post accordingly. (1) I have put into Mr
Adam's Hands directed for you, the new Edition of Vattel When you have perus'd it, please to place it in
your College Library. (2) I am just setting out for Canada, and have only time to add my best Wishes of
Health & Happiness to you & all yours. Permit me to say my Love to Mrs Bowdoin, & believe me ever,
with sincere & great Esteem, Yours most affectionately B Franklin.
Ben Franklin (March 24, 1776)
Letter 454: Benjamin Franklin to James Bowdoin
http://etext.virginia.edu/etcbin/toccer-
new2?id=DelVol03.xml&images=images/modeng&data=/texts/english/modeng/parsed&tag=public&part
=403&division=div1

As this letter from Franklin to James Bowdoin stated, Franklin told Bowdoin that he gave to “Mr. Adams’
Hands” a copy of Vattel so that Adams may share it with Bowdoin. He then asked Bowdoin that after he
was done reading the treatise, that he place it the college library. Bowdoin's letter of August 19, 1776,
reporting that he was sending "Vattel's Droit des Gens" to the Harvard College Library in accordance with
Franklin's instructions, is in "The Bowdoin and Temple Papers," Collections of sac Massachusetts
Historical Society, 6th ser. 9 (1897): 400-402. Note that Franklin, writing in 1776, mentioned that it was
the new edition of Vattel. Bowdoin’s letter also referred to the treatise by its French title, “Droit des
Gens,” showing that these Founders were quite capable of reading books written in either English or
French.

James Duane, Mayor and Chief Judge of New York City, August 1784

This [previous work on the law of nations], says a writer, is evidently rather an introduction than a system;
and it served only to excite a desire to see it continued with equal perspicuity and elegance. The honor of
this task was reserved for the great Vattel, whose work is entitled to the highest admiration!" James
Duane, Mayor and Chief Judge of New York City, August 1784. During the constitutional debates of
1787, Mr. L. Martin read passages from Vattel and other scholars to prove that individuals and States were
free in nature. Debates in the Convention of 1787 by James Madison. Produced and edited by Jon Rolan.
http://constitution.org/liberlib.htm.

In this welter of anarch and discontent, how does a President of the United States of America act? He falls
back on precedent. Or if he makes precedent he makes it warily. He consults his advisers. He borrows a
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book and he reads up on the rights and duties of neutral states, determined if possible to keep clear of this
European mess. The pages of Vattel, Law of Nations, lay open to the President's scrutiny, but it is not to
be hastily assumed that he found in them an answer to his problem. He was learning to be President, and at
long last the Republic was a going concern.
This Was New York, the Nation's Capital in 1789, Monaghan and Lowenthal, page 138 “ On the day that
Washington sent for Vattel as well as twelve volumes on the Common Debates, thirty-three subscribing
members likewise drew out books.”
This Was New York, the Nation's Capital in 1789, Monaghan and Lowenthal, page 148

Some argue that the law of nations was some foreign law not worthy of American esteem and respect.
When we use the term law of nations, we also have to understand that to the Founders and Framers that
law was not some “international law” that was foreign in nature. The Founders and Framers did not view
the law of nations as international or foreign law. Rather, they viewed it as that which came from “the
Laws of Nature and of Nature’s God.” Declaration of Independence. The Founders and Framers even
made the law of nations part of the “Laws of the United States” mentioned in Article III. In fact, the
Founders and Framers included the “Law of Nations” directly in Article I, Section 8, Clause 10 which then
made the law of nations part of “the Laws of the United States” mentioned in Article III. It is most
probably because of natural law and the law of nations that we even had an American revolution and are
currently blessed with our current Constitution. Let us consider the following evidence which shows what
the law of nations meant to the Founders and Framers.

The strongest and most direct evidence that the Founders and Framers relied upon the law of nations to
guide not only the meaning of the Constitution but also the nation is the Constitution itself. The Founders
and Framers explicitly included the law of nations in the Constitution at Article I, Section 8, Clause 10,
specifically giving Congress the power “t]o define and punish . . . Offenses against the Law of Nations.”

Rutgers v. Waddington (1784): In 1784, Alexander Hamilton, as the lawyer for the defense, arguing in the
case of Rutgers v. Waddington, quoted prolifically from Vattel’s, The Law of Nations. The Waddington
case shows how Vattel shaped Hamilton’s thinking. Hamilton argued that the law of nations was part of
the common law and that the decisions of the New York Legislature must be consistent with the law of
nations. Hamilton used Vattel as the standard for defining the law of nations. Hamilton argued that state
law was superseded by national law and the law of nations. He also argued that the intent of the state
legislature had to be that their laws be applied in a fashion that was consistent with national law and the
law of nations. Judge James Duane in his ruling described the importance of the new republic abiding by
the law of nations, and explained that the standard for the court would be Vattel. He ruled that the New
York statue passed under the color of English common law must be consistent with the law of nations.
Hamilton espoused a concept of constitutional law which he obtained from the teachings of Vattel. It was
Vattel that gave him the idea of the judicial branch of government making sure that both the legislative
and executive branches follow the Constitution. It was Hamilton’s views on Vattel that lead to the creation
of judicial review which was included into the Constitution and which was later given prominence by
Chief Justice John Marshall. It was Vattel’s idea of what the purpose of government should be (promote
commerce, revenue, agriculture, tranquility, happiness, stability, and strength) that Hamilton advocated to
the convention delegates in 1787. Hence, there is no doubt that Vattel shaped the founding of the United
States.

In Respublica v. De Longchamps, 1 U.S. 111 (Pa. Ct. of Oyer & Terminer 1784), the Pennsylvania
criminal trial court, when stating what law applied to the defendant’s charged offenses of threatening
behavior and assault and battery upon a French public minister, said: “This is a case of first impression in
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the United States. It must be determined on the principles of the law of nations. This law, in its full
extent, is part of the law of this State, and is to be collected from the practice of different Nations, and the
authority of writers.” Id. at 114. The Attorney General argued that the law of nations “compose a part of
the law of the land.” Id. 113. This case is important because it was decided in the early years of our
republic and it gives us insight into the laws to which the legal community was looking in order to resolve
legal matters. The court made a statement that generally the law of nations was considered a part of law of
Pennsylvania. The Attorney General went even further and said that it was “a part of the law of the land.”
Neither the court nor the Attorney General said that the law of nations applied in Pennsylvania or “as part
of the law of the land” only in matters related to public ministers. Rather, their statements were sweeping
as to the broad applicability of that law across the United States. And who were these “writers” on the law
of nations to whom the court was referring? The historical record shows that there are several of them.
Hence, we can reasonably infer that the Founders and Framers also would have relied upon the law of
nations and these same writers when looking to identify and apply the law of nations. We have seen who
these writers were. For the Founders and Framers, the most influential were Pufendorf, Burlamaqui,
Locke, and Vattel. As we have seen, the most influential of these writers was Emer de Vattel.

In 1794, then President Washington was faced with the first threat to his Neutrality Proclamation of that
same year. Ambassador of France, Citizen Edmond-Charles Genêt, insisted that the United States honor
its treaty and support France’s wars with England and Spain. Both Jefferson and Hamilton, using Vattel’s
Law of Nations, were able to give Washington the international legitimacy not to commit the United
States to war in 1793. Genêt wrote to Washington, “you bring forward aphorisms of Vattel, to justify or
excuse infractions committed on positive treaties.”

U.S. v. Wong Kim Ark (1898) (Fuller, C.J., dissenting) Chief Justice Fuller, joined by Justice Harlan, in
his dissenting opinion in U.S. v. Wong Kim Ark made a very strong and compelling case for the Founders
and Framers relying upon the natural law and the law of nations and Vattel and not the English common
law to define the new national citizenship in the constitutional republic. As we have seen, Justice Fuller
was correct.

As we have seen, citizenship in the United States, affecting the relations among nations, is in the first
instance a matter of the law of nations and not the English common law or municipal law. We have also
seen that the Founders and Framers looked to Vattel and the law of nations for their definition of a
“natural born Citizen.” So let us look in greater depth to him and the law of nations so that we may further
confirm how the law of nations defined a “natural born Citizen.” Emer de Vattel, The Law of Nations,
Section 212 (London 1797) (1st ed. Neuchatel 1758), provides the law of nations definition of a “natural-
born citizen” as follows: “The natives, or natural-born citizens, are those born in the country, of parents
who are citizens” (“Les naturels, ou indigenes, sont ceux qui sont nes dans le pays, de parents citoyens”).
Note Vattel used the word “naturels” to refer to a “natural-born citizens” in his definition. As I shown
above in the definition of “natural,” one of the sources of the word “natural” is from Anglo-French
“naturel.” Vattel, in Section 215 of The Law of Nations (London 1797) (1st ed. Neuchatel 1758) continues
that by the law of nature alone, the place of birth does not take away from a child what the child inherits
from his or her parents. This is pure natural law membership. But in Section 215 he recognizes that “civil
and political laws” of a country can determine the citizenship status of a child born “in a foreign country”
and that those positive laws must be followed. Vattel explained that the law of nations was natural law
applied to the affairs of nations. By applying natural law to the affairs of nations, the law of nations is
created which becomes the product of both natural law and positive law. The positive law component of
the law of nations formalizes through legal institutions what those nations accept to be the law of nature
and legally obligates those nations to follow that law, all for the purpose of co-existing in peace and
happiness. Since citizenship affects the affairs of nations and he was writing on the law of nations, it only
stands to reason that in Section 212 Vattel gives us the law of nations definition of a “natural-born
citizen,” not only one based on natural law which is what Pufendorf provided.
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Not only did these political philosophers maintain that a child needed citizen parents in order to inherit the
status of birthright citizenship. Founders also came to the same conclusion. Founder historian, David
Ramsay, A Dissertation on the Manners of Acquiring the Character and Privileges of a Citizen (1789) told
us that after July 4, 1776, birthright citizenship was preserved only for a child born to U.S. citizens
parents. Ramsay provides direct evidence from the Founding period that the Founders and Framers used
natural law to define a “natural born Citizen” and that they did not simply take the English common law
“natural born subject” and substitute in its place a “natural born Citizen.”

David Ramsay, a highly respected doctor and historian from the Founding period, wrote an essay on
citizenship during the Founding entitled, A Dissertation on the Manners of Acquiring the Character and
Privileges of a Citizen (1789). David Ramsay (April 2, 1749 to May 8, 1815) was an American physician
and historian from South Carolina and a delegate from that state to the Continental Congress in 1782-1783
and 1785-1786. He was one of the American Revolution’s first major historians. Ramsay “was a major
intellectual figure in the early republic, known and respected in America and abroad for his medical and
historical writings, especially for The History of the American Revolution (1789)…” Arthur H. Shaffer,
Between Two Worlds: David Ramsay and the Politics of Slavery, J.S.Hist., Vol. L, No. 2 (May 1984). In
his 1789 article, Ramsay first explained that there is an “immense” difference between a British “subject”
and a United States “citizen,” with the former being “under the power of another” and the latter being “a
unit of mass of free people, who, collectively, posses sovereignty.” He informed that “Republics, both
ancient and modern, have been jealous of the rights of citizenship.” He then explained that the “original
citizens” of the United States were those who were parties to the Declaration of Independence and thereby
adhered to the revolutionary cause. But the importance of his work does not stop there, for he also
described the future citizens to come after the original citizens, whom he defined as the children born to
citizen parents. He said concerning the children born after the declaration of independence, “[c]itizenship
is the inheritance of the children of those who have taken part in the late revolution; but this is confined
exclusively to the children of those who were themselves citizens….” Id. at 6. He added that “citizenship
by inheritance belongs to none but the children of those Americans, who, having survived the declaration
of independence, acquired that adventitious character in their own right, and transmitted it to their
offspring….” Id. at 7. He continued that citizenship “as a natural right, belongs to none but those who have
been born of citizens since the 4th of July, 1776….” Id. at 6. Here, Ramsay referred to “natural right,”
which ties into the Framers’ use of the clause “natural born Citizen.” By focusing on citizenship that
occurs by “natural right,” Ramsay distinguished citizenship that occurs naturally versus citizenship that
occurs by operation of law. It is evident from his writing that in defining the original citizens and the
future citizens who were to follow them, Ramsay did not look to English common law but rather to natural
law. As we can see, Ramsay required the future citizens to be children of citizens. As we can see, Ramsay
put forth a definition of a “natural born Citizen” that only depended upon the child being born to U.S.
citizen parents with no mention of place of birth. While he did not call these future citizens “natural-born
citizens,” Ramsay’s standard was the same standard Pufendorf provided when he defined the “Indigenes,
or Natives,” who he defined as the “Descendants” of the “Original[]” “Citizens.” Ramsay would have
been in a position to know how the Founders and Framers defined a “natural born Citizen.”

Ramsay demonstrated that birth in the country alone, before the Declaration of Independence or after it
was signed were never sufficient to convey U.S. citizenship upon anyone. For those born in the colonies
before the Declaration of Independence, birth in the colonies coupled with allegiance to the new republic,
manifested through adherence to the American Revolution, made one into an original U.S. citizen which
the Constitution calls a “Citizen of the United States.” For those born in a state after the Declaration of
Independence, only birth in a state to citizen parents made one into a born citizen which the Constitution
calls a “natural born Citizen.”
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In reading Ramsay’s dissertation, it is evident that he relied upon Vattel’s explanation of citizenship in
Section 212 of The Law of Nations. Ramsay said that “[a] citizen of the United States, means a member
of this new nation.” Vattel spoke about citizenship in a nation as being nothing more than membership in
that nation. Vattel said: “The citizens are the members of the civil society.” Sec. 212. Ramsay
distinguished citizens from inhabitants or residents. He explained that while inhabitants received the
protection of the laws, they did not have the right to vote. Vattel first explained who the citizens are in
Sec. 212. In Sec. 213, he then covered the subject of inhabitants and said that they are also residents of the
country. Vattel also added that while inhabitants received the protection of the state, they did not have the
full rights of citizens which Ramsay said included the right to vote. Ramsay talked about citizenship by
“tacit consent” explaining that upon reaching the age of majority they automatically became citizens by
“tacit consent.” Vattel said “these become true citizens merely by their tacit consent.” Sec. 212. Other
than for the time period during the Revolution, Ramsay did not require citizens to take any oaths in order
to be granted that status. Vattel also did not require oath taking as a condition for becoming a citizen from
birth. Ramsay referred to the United States as a “country.” Vattel in Sec. 212 and following in various
sections also referred to the nation as a “country.” Ramsay explained that birthright citizenship belonged
only to the children of parents who were themselves citizens of the United States. Vattel in Sec. 212
defined the “natives, or natural-born citizens” as the children born in the country to parents who were
themselves citizens of that country. Ramsay then discussed how citizenship may also be acquired by
naturalization. Vattel in Sec. 214 also discussed how a nation or the sovereign who represents it may grant
someone citizenship by naturalization. Ramsay said that citizenship as a “natural right” belonged only to
those born after July 4, 1776 to citizen parents. So we can see that Ramsay echoed what Pufendorf,
Burlamaqui, and Vattel said regarding a child having to be born to citizen parents in order to inherit the
status of being a citizen by birth. He also explained who the original citizens were and that birthright
citizenship after July 4, 1776 was preserved only for those children who were born to citizen parents. As
we have seen, Ramsay particularly followed the teachings of Vattel on citizenship and actually adopted
many of his concepts in his dissertation.

In the Ramsay-Smith Congressional debates of 1789, Smith also cited and quoted Vattel to show that he
was a seven year “citizen of the United States.”

More support for the pure natural law theory of citizenship which is based strictly on the citizenship of the
parents is found with St. George Tucker. I have a separate essay that I will be publishing on Tucker which
gets into greater detail his views on citizenship. Here I will only present a summary of my much longer
essay. First, let us examine who St. George Tucker is. St. George Tucker was born in Bermuda on July
10, 1752, and died on November 10, 1827 in Virginia. He studied law at the College of William and Mary
in 1771 under George Wythe, who also taught law to Thomas Jefferson and John Marshall, and served as
chief justice of Virginia. He was fluent in French. He also fought in the Revolutionary War. He became a
lawyer in 1775, a law professor at the College of William and Mary, and a judge of Virginia's highest
court. As we shall see below, being a law professor at the College of William and Mary is also an
important factor in understanding what Tucker’s view would have been on the meaning of a “natural born
Citizen.” St. George Tucker wrote in 1803: “The spirit of monarchy is war, and the enlargement of
dominion; peace and moderation is the spirit of a republic.”
http://www.history.org/foundation/journal/summer08/republican.cfm. Upon President James Madison’s
nomination, in 1813 he became a federal district judge for Virginia. He denounced slavery as a
contradiction to the American ideal of freedom and an immorality. In 1796, he wrote and published the
pamphlet "A Dissertation on Slavery: With A Proposal for the Gradual Abolition of It in the State of
Virginia.” "Tucker established a virtual dynasty of legal and constitutional talent that carried on
Jeffersonian principles through successive generations." Clyde N. Wilson, ed., Views of the Constitution
of the United States x (Indianapolis: Liberty Fund 1999) (foreword) p. viii (1803). An article which shows
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was influence St. George Tucker had regarding interpreting and understanding the Constitution is one
written by Kurt T. Lash, "Tucker's Rule": St. George Tucker and the Limited Construction of Federal
Power, 47 Wm. & Mary L. Rev. 1343 (2006), http://scholarship.law.wm.edu/wmlr/vol47/iss4/8 ;
http://scholarship.law.wm.edu/cgi/viewcontent.cgi?article=1242&context=wmlr (explores Tucker’s view
of federalism, called Tucker’s Rule, which was that the state’s maintained their sovereignty and reserved
powers despite having become part of the union under the Constitution). Further information on St.
George Tucker may be read at:
http://www.history.org/almanack/people/bios/biotuck.cfm.;
http://en.wikipedia.org/wiki/St._George_Tucker.

Having explored who Tucker is, let us now examine his writings that apply to the question of what
meaning did the Founders and Framers give to the “natural born Citizen” clause. Tucker published an
edition of Blackstone's “Commentaries on the Laws of England,” in 5 vols. (Philadelphia: published by
William Young Birch and Abraham Small; Robert Carter, Printer, 1803). St. George Tucker, Blackstone's
Commentaries: with Notes of Reference to the Constitution and Laws of the Federal Government of the
United States and of The Commonwealth of Virginia (1803) http://constitution.org/tb/tb2.htm ;
http://books.google.com/books?id=9dJ4BMa46wEC&pg=PA789&dq=Tucker%2Bnatural%2Bborn&hl=e
n&ei=Qur2TfHcKcSCgAef6_T0Cw&sa=X&oi=book_result&ct=result&resnum=2&ved=0CDAQ6AEwA
Q#v=onepage&q&f=false This work supplied valuable annotations on the United States Constitution and
laws of Virginia. The work earned him the title of the “American Blackstone.” We shall now examine
this work to see how Tucker defined a “natural born Citizen.”

Before I begin to discuss what Tucker’s view was on the meaning of a “natural born Citizen, we have to
first consider how Tucker’s view on citizenship has been misunderstood at best and intentionally
misrepresented at worst. The following quote has been used to show that Tucker was only interested in
jus soli citizenship ( acquiring the citizenship of a nation by being born in its territory) and that for him a
“natural born Citizen” was simply a person born in the United States. Here is the quote:

A very respectable political writer makes the following pertinent remarks upon this subject.
"Prior to the adoption of the constitution, the people inhabiting the different states might be
divided into two classes: natural born citizens, or those born within the state, and aliens, or
such as were born out of it. The first, by their birth-right, became entitled to all the
privileges of citizens; the second, were entitled to none, but such as were held out and given
by the laws of the respective states prior to their emigration.”

http://press-pubs.uchicago.edu/founders/documents/a1_8_4_citizenships15.html.

First, this quote was made in the context of Tucker showing his disagreement with the notion that the
states following the adoption of the Constitution still had any power to naturalize persons to be citizens.
He did not offer the quote as his answer to the question of what was a “natural born Citizen.” Second,
Tucker only repeated what “[a] very respectable political writer” said. He did not say that he agreed with
that writer. Obama’s supporters who use this quote conveniently leave out of the quote the beginning part
which shows that Tucker is only repeated the opinion of “[a] very respectable political writer” and not
stating that statement as his opinion. Third, as I will show in this essay, Tucker did not believe that by
simply being born in a state, a child became a “natural born Citizen.” On the contrary, as we shall see,
Tucker believed that only a child born to citizen parents could be a “natural born Citizen.” He explains
that the “natural born Citizen” clause requires jus sanguinis (inheriting citizenship from one’s parents) and
that jus soli was not sufficient to make one a “natural born Citizen.” Hence, based on what Tucker wrote
in his Commentaries, we know that he did not agree with that writer regarding the nature of birthright
citizenship in the United States.
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Tucker defined a “natural born Citizen.” We can arrive at his definition by examining how Tucker divides
rights into natural rights, social rights, civil rights, and political rights, and what each right encompassed.
We learn from Tucker how he defines a “natural born Citizen” through his discussion of “civil rights.’ He
defines these rights and tells us who and how these rights may be possessed. He states:

3. Civil rights, taken in a strict and confined sense, as contradistinguished from natural and
social rights, are such as appertain to a man as a citizen or subject, of this, or that, particular
state or country; in his private and individual capacity as a free agent, and member of the body
politic or state, in respect to the state or body politic; and contradistinguished from such as
might be due to him as a magistrate, legislator, judge, or other public agent, character, or
functionary. The right of electing, and being elected to, any public office or trust, may be
considered as among the most important of these rights.

These civil rights may be inherited, or acquired, in the United States: they are acquired by a
foreigner who is naturalized; they are inherited by all whose parents, at the time of their birth, were
citizens. They may be enlarged, in some states, by the purchase of lands, if the purchaser had no
lands before; they may be narrowed by the sale of lands, if the seller has no more left.

***

The children of persons naturalized under any former law of the United States, or under the laws
of any state, previous to the passing of any law of congress upon the subject, being under twenty-
one years of age, at the time of the parents naturalization, if dwelling in the United States,
shall be considered as citizens; and the children of citizens of the United States, wheresoever
born, shall also be considered as citizens. But the right of citizenship shall not descend to persons
whose fathers have never resided within the United States.

***

Persons naturalized according to these acts, are entitled to all the rights of natural born citizens,
except, first, that they cannot be elected as representatives in congress until seven years,
thereafter. Secondly, nor can they be elected senators of the United States, until nine years
thereafter. Thirdly, they are forever incapable of being chosen to the office of president of the
United States. Persons naturalized before the adoption of the constitution, it is presumed, have all
the capacities of natural born citizens. See C. U. S. Art. 1, 2.

So who is a “natural born Citizen” according to Tucker? Does that definition coincide with the English
common law or the law of nations in how he defined a “natural born Citizen?” Tucker tells us who a
“natural born Citizen” is by informing us who is entitled to enjoy “civil rights” by way of inheritance and
not by way of acquiring them by way of naturalization. He tells us that only a person born to citizen
parents may inherit civil rights.

He tells us that the right to be elected President was one of the most important civil rights. Civil rights
could only be inherited or acquired. While naturalized citizens acquired civil rights, children born to
citizen parents inherited them. He tells us that naturalized citizens were forever barred from possessing
the right to be elected President. Hence, the civil right to be elected President could only be inherited and
not acquired. Since only a child born to citizen parents inherited civil rights and the right to be elected
President could only be inherited, the civil right to be elected President belonged only to a child who was
born to citizen parents. From Tucker’s explanation as to who possessed the civil right to be elected
President, we come to the inescapable conclusion that a “natural born Citizen” could only be a child born
to citizen parents. We know that he was referring to a “natural born Citizen” as the only one to possess the
right to be elected President because he even tells us that he “presumed” that those who were naturalized
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before the adoption of the Constitution had the same capacities as the “natural born citizens,” citing
Article I and II. Indeed, his presumption is consistent with Article II, Section 1, Clause 5 which
grandfathered those who were “Citizens of the United States” (who were not “natural born Citizens”) as of
the time of the adoption of the Constitution to be eligible to be President and required that only “natural
born Citizens” were so eligible for those born thereafter.

In his discussion on naturalization, Tucker explains that a child born to alien parents, no matter where
born, is an alien and becomes a “citizen of the United States” by law when his parents naturalize if done
before the age of majority or by his own right if done thereafter. This is the same rule that our early
Congresses used when they wrote the Naturalization Acts of 1790, 1795, and 1802. Tucker tells us that a
naturalized person rather than inheriting these civil rights, acquires them. He explains that naturalized
persons by acquiring these civil rights have the same rights as a “natural born Citizen,” except that they
are forever barred from being eligible to be President. So only a person born to citizen parents became a
citizen not by naturalization, but rather by nature. And only a person born to citizen parents could
therefore be, not a naturalized citizen, but rather a “natural born Citizen” and therefore eligible to be
President.

Tucker explains that the only way to obtain the right to be eligible to be President is to inherit it which can
be done only by being born to U.S. citizen parents. So, Tucker says that civil rights which include the
right to be eligible to be President can only be inherited from U.S. citizen parents. If the civil right to be
eligible to be President cannot be acquired but can only be inherited, the person who was to inherite such a
right could do so only by being born to U.S. citizen parents. This all means that Tucker defines a “natural
born Citizen” as a child born to citizen parents.

So here we have undeniable evidence that a “natural born” Citizen excludes those who are not born to U.S.
citizen parents. Here we have solid evidence that when Minor v. Happersett (1875) defined a “natural-
born citizen” as a child born in the country, it meant to exclude from that definition anyone who was not
born in the United States to citizen parents. Tucker says that anyone who is not born to citizen parents is
not and cannot be a citizen by nature. Hence, that person so born to alien parents, even if born in the
United States, is not able to inherit these civil rights and must naturalize in the United States in order to
acquire these civil rights. On the other hand, a person born to citizen parents was a citizen by nature and
automatically inherited these civil rights by nature. Tucker explains that birthright citizenship could be
obtained only by being born to citizen parents.

All this shows that only a citizen who inherited his or her civil rights, including the right to be eligible to
be president, from his or her citizen parents was a “natural born” Citizen and hence eligible to be
President. Any other citizen who did not become a citizen by being born to citizen parents was necessarily
a naturalized citizen and forever barred from being eligible to be President. So according to Tucker, any
person who was a citizen but not born to citizen parents was naturalized and not eligible to be President.
In the Naturalization Acts, Congress stated that any child born to alien parents became a U.S. citizen
when the child’s parents naturalized if done before the child reached the age of majority or on the child’s
own naturalization if done after that age. Clearly, such a child born in the U.S. to alien parents, if a
citizen, was a naturalized one. And Tucker explains that being a naturalized child, such a child, even
though born in the U.S., was “forever incapable of being chosen to the office of president of the United
States.”

What is critical about Tucker’s work and definition of a “natural born citizen” is that he provides it within
the context of his commentaries on Blackstone. Tucker in 1803 published the first American edition of
Blackstone in Philadelphia. Tucker’s purpose in writing his commentaries was to show that American
common law was different from English common law.
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We have seen that Tucker rejects Blackstone’s view on perpetual allegiance and says that men had a
natural right to expatriate. But not only does Tucker reject Blackstone’s doctrine of the indelibility of
allegiance, but he also rejects his definition of a “natural born subject” as being applicable to defining a
“natural born citizen.” We know what Blackstone’s definition of an English “natural born subject” was.
Blackstone said: “The children of aliens, born here in England, are, generally speaking, natural-born
subjects and entitled to all the privileges of such. In which the constitution of France differs from ours; for
there, by their jus albinatus, if a child be born of foreign parents, it is alien.”
http://www.lonang.com/exlibris/blackstone/ . Tucker would have known what Blackstone’s definition of a
“natural born subject” was and when he presented his own definition of a “natural born Citizen,” he knew
that he was showing the world that he considered American common law to be different from the English
common law on the point. We saw above that given how Tucker defines a “natural born citizen,” he
rejects Blackstone’s definition of a “natural born subject” as the definition of a “natural born citizen.” We
can therefore reasonably conclude that the Founders and Framers also rejected Blackstone’s definition as
the basis to define a “natural born Citizen.”

All this also shows that the Founders and Framers did not use the English common law to define a “natural
born Citizen.” We have seen above what Blackstone’s definition of an English “natural born subject” was.
Blackstone had explained what the English common law rule was for children born in the dominion and
allegiance of the King to alien parents. He or she was generally a “natural born subject.” But Blackstone
also explained that the French constitution did not follow that rule. He explained: “The children of aliens,
born here in England, are generally speaking, natural-born subjects, and entitled to all the privileges of
such. In which the constitution of France differs from ours; for there, by their jus albinatus, if a child be
born of foreign parents, it is an alien.” Id. 789 (footnotes omitted). We can see from Tucker’s writings
that he and Congress followed the rule of the French constitution and not the English common law as
presented by Blackstone. For Tucker like Congress, place of birth in the United States was not controlling
on the question of whether a person was a “citizen.” Rather, Tucker and Congress looked to the
citizenship of the parents of the child. Tucker informs that children born to alien parents needed
naturalization. He, like Congress in the Naturalization Acts of 1790 and 1795, does not distinguish
whether they were born in the United States or abroad. He also advises that “[p]ersons naturalized
according to these acts,” were entitled to all the rights of “natural born citizens,” except that they had to be
citizens for the requisite amount of time to be either a Representative (7 years) or Senator (9 years) and
that “they are forever incapable of being chosen to the office of president of the United States.” So we can
see that given how Tucker defined a “natural born citizen,” such a citizen was not defined the same as
Blackstone defined a “natural born subject.” Tucker required “citizen parents.” For Blackstone, birth in
the Kings dominion and under his allegiance to alien parents produced a “natural born subject.” Birth to
alien parents did not produce a “natural born citizen” for Tucker. For Tucker, only children born to citizen
parents could inherit civil rights which included the right to be elected to public office. Hence, only
children born to citizen parents could be “natural born citizens.” Since Tucker rejected Blackstone’s
definition of a “natural born subject” as the basis for defining a “natural born Citizen,” so would the
Founder and Framers when they wrote the Constitution.

All this also shows that the Founders and Framers did not use the English common law to define a “natural
born Citizen.” It also shows that they did not accept William Rawle’s statement as to what was a “natural
born Citizen:” “Therefore every person born within the United States, its territories or districts, whether
the parents are citizens or aliens, is a natural born citizen in the sense of the Constitution, and entitled to all
the rights and privileges appertaining to that capacity.” William Rawle, A View of the Constitution of the
United States. Nor did they accept what Lynch v. Clark, (1844) 1 Sandf.Ch. 583 said about what a
“natural born Citizen” was. These authorities are wrong in how they defined a “natural born Citizen”
because they did not require that the child be born to “citizen parents.” And they would have also rejected
the current case of Ankeny v. Governor of the State of Indiana, 916 N.E.2d 678 (Ind.Ct.App. 2009), pet. to
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transfer denied, 929 N.E.2d 789 (Ind. Supreme Court, April 5, 2010) (discussed below), which regarding a
“natural born Citizen” defined one as any child born in the United States, without regard for the
citizenship of the parents.

But Tucker is not only important for how he defined a “natural born Citizen.” He is important also in a
grander sense. It should be noted that Lynch v. Clarke, 3 NY Leg. Obs. 236 (1844)--a case that is heavily
relied upon by those who argue that Obama is an Article II “natural born Citizen” and which is cited by
U.S. v. Wong Kim Ark, 169 U.S. 649 (1898) as support for its view that the English common law
continued to define U.S. citizenship after the adoption of the Constitution and by many authorities who
advocate English common law jus soli subjectship as a model for citizenship in the United States--cited
and quoted Tucker on his views on the rights that aliens had in America versus the rights aliens had in
Great Britain. But it did not quote Tucker’s explanation of who had the “civil right” to be elected
President, meaning who was a “natural born Citizen.” The New York Legal Observer, p. 242. As we saw,
Tucker maintains that only the children of citizens had that right and hence, only the children of citizens
could be “natural born citizens.” But on the contrary, Lynch erroneously found that even the children of
aliens could be “natural born Citizens.”

A careful study of Tucker’s work shows that when he defines citizenship, he does not at all rely upon
English common law. It has always been my position that the Founders and Framers did not rely upon the
English common for their definition of a “natural born Citizen.” See my August 20, 2009 essay entitled,
'The Law of Nations or Principles of Natural Law' as U.S. Federal Common Law Not English Common
Law Define What an Article II Natural Born Citizen Is , accessed at
http://puzo1.blogspot.com/2009/08/law-of-nations-and-not-english-common.html . Rather, it is natural
law and the law of nations upon which the Founders and Framers relied for its definition. Even to attempt
to redefine English common law to obtain a given definition of a “natural born Citizen” is to commit error,
for the English common law says what it says and should just be left alone for what it says. The correct
path to understanding the meaning of a “natural born Citizen” is to go directly to the law of nations and
not attempt to redefine the English common law to arrive at its definition. The way that Tucker defines a
“natural born Citizen” confirms that this is the correct path.

So, what is critically important about Tucker’s work is that it shows that the Founders and Framers, having
rejected Blackstone and the English common law as the source for defining a “natural born Citizen,”
looked to Emer de Vattel and his The Law of Nations, Sec. 212 (London 1797) (1st ed. Neuchatel 1758)
wherein he defined a “natural born citizen” as “those born in the country, of parents who are citizens.”
The work of Tucker allows us to get beyond the argument that Vattel wrote “Le Droit des Gens, ou
Principes de la Loi Naturelle,” in which de Vattel stated, “Les Naturels, ou Indigènes sont ceux qui sont
nés dans le pays, de Parens Citoyens” (“The Naturals, or the Indigenous, are those who are born in the
country, of Citizen Parents”). This argument, which presents the name of Vattel’s treatise in French along
with the French text, is designed to paint Vattel and his treatise as nothing more than some foreigner who
wrote some book in French. The argument continues that the Founders and Framers would not have
adopted such foreign materials when they had Blackstone and their English roots to rely upon. This
argument has no merit and is designed to appeal to some prejudice against anything that is not English or
American. The words of Tucker himself show that the Founders and Framers were not blindly committed
to all that was English and rather, they looked to and adopted that which was consistent with their view of
republican government, which made sense to them from the view of natural reason, and which was in the
end better for the preservation and survival of the new constitutional republic.

What is also critical about Tucker is that his definition of a “natural born Citizen” puts an end to the
question of whether Minor’s definition a “natural-born citizen” is only dictum (a passing comment) or a
binding precedent and whether what Minor said is a definition which includes and excludes who can be a
“natural-born citizen” or just one example of what is a “natural-born citizen” with the possibility left open
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for other classes of people to also be “natural-born citizens.” This point is very important given that
Obama’s supporters claim that Minor left open the possibility that children born in the country to alien
parents could also be “natural born Citizens” and that U.S. v. Wong Kim Ark came along in 1898 and held
that under the Fourteenth Amendment a child born in the United States to domiciled alien parents who
were subject to the jurisdiction of the United States was a “natural born Citizen.” Apart that such an
argument is erroneous, for Wong held that a child born in the United States to domiciled alien parents who
were subject to the jurisdiction of the United States is a Fourteenth Amendment “citizen of the United
States,” not an Article II “natural born Citizen,” Tucker shows that such an argument must fail, for in the
eyes of the Founders and Framers only children born to citizen parents could be “natural born Citizens.”
Additionally, there is no evidence, either from its text or from its debates, that the Fourteenth Amendment
amended Article II’s definition of a “natural born Citizen.”

Justice Gray in Wong Kim Ark, while thoroughly reviewing the colonial English common law that defined
a “natural born subject,” did not cite or quote Tucker. Given Tucker’s stature during the Founding, one
would think that Wong Kim Ark would have at least cited and quoted from Tucker for its argument that
after the Revolution, America used the English common law to define its national citizenship rather than
the law of nations. Given what I have just said about Tucker showing that the Founders and Framers did
not rely upon the English common law to define a “natural born Citizen,” that the Court did not refer to
Tucker is suspect. Indeed, we can understand why Justice Gray would have avoided mentioning Tucker’s
work.
So in addition to the writings of founder-historian David Ramsay, we also have the writings of founder-
lawyer-law professor-judge Tucker, who also absolutely confirms that the Founders and Framers defined a
“natural born citizen” as one born to citizen parents. There is little doubt that what Tucker tells us about
who may be a “natural born Citizen” is, like what Ramsay explained, highly authoritative and persuasive.
“When the original understanding of intent of the Framers is not clear from debates and contemporaneous
writings, then the behavior of the participants, after but sufficiently close in time, should also be
considered persuasive.” Polly J. Price, “Precedent and Judicial Power After the Founding,” 42 B.C.L.
Rev. 81 (2001), http://lawdigitalcommons.bc.edu/bclr/vol42/iss1/2 (citing Polly J. Price, “Term Limits on
Original Intent? An Essay on Legal Debate and Historical Understanding,” 82 Va. L. Rev. 496 (1996)).
Ramsay wrote his dissertation on citizenship in 1789. Tucker wrote his commentaries in 1803, which was
only 16 years following the adoption of the Constitution. Hence, his writings provide great weight in
understanding the Constitution and the meaning of a “natural born Citizen.”

Alexander McLeod (1774-1833), who was born in Scotland in 1774 and came to America in 1792, in A
Scriptural View of the Character, Causes, and Ends of the Present War (2nd ed. 1815), a sermon he gave
to the Christian community,
http://books.google.com/books?id=kLUTAAAAYAAJ&pg=PA170&dq=%22doctrine+of+allegiance+%2
2+inauthor:McLeod&hl=en&ei=IXH_TcfHH4rk0QHpt5zKAw&sa=X&oi=book_result&ct=result&resnu
m=1&ved=0CCoQ6AEwAA#v=onepage&q=%22doctrine%20of%20allegiance%20%22%20inauthor%3
AMcLeod&f=false, denounced the English monarchy as cruel, unjust, and ungodly. Writing concerning
the War of 1812, he explained that the United States had every right to go to war with Britain because of
its violation of Americans' right to life, liberty, and property. Among other things, he denounced
England’s attachment to perpetual allegiance and how England used the concept to enslave American
citizens to whom it laid claim and its own subjects. He argued that a person, being born equal and free, has
a natural right to expatriation from his or her native country. He explained that allegiance and protection
are the essence of any society. He said that members of society give their allegiance to a society in return
for that society’s protection. He explained that being born on a piece of land does not create allegiance to a
society. He said that it is being born to parents who are members of that society that creates the true bond
that morally connect the child to that society and best provides for the preservation of that society.
McLeod stated:
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3. Allegiance and protection are reciprocal; and 'protection is the foundation upon which the claim
of allegiance rests. When the foundation is removed, the edifice falls of course.

I readily admit, that there is something in the idea of native country, which is intimately connected
with the doctrine of allegiance. It is not, however the spot of earth, upon which the child is born,
that connects him with the national society; but the relation of the child's parents to that society.

In the ordinary concerns of life there is no need of such minute distinctions; and there is too little
discrimination, exercised by the greater part of men, to be able to understand it. Even statesmen art
not always wise; and designing men find it their interest to keep up a confusion of ideas upon
important subjects. In the present discussion, nevertheless, it is necessary, that I distinctly state the
true bond, which connects the child with the body politic. It is not the inanimate matter of a piece
land, but the moral relations of his parentage. Let a child be born within the walls of a church, that
does not make him a church member; but if the parent or parents be in connexion with the church,
so is the offspring. Visible society, as it is provided for in the constitution of human nature,
naturally seeks to perpetuate its own existence, by conferring upon children the membership of
their parent. Each citizen too is supposed to reserve for his off spring the benefits of society. The
Governor of the universe approves of this provision. Thus it is, that the country of the father is that
of the child, and not because he happened to be born in its territory. Residence produces an
attachment. Education cherishes affection for the scenes of early life; but only moral relations lay
the foundation for moral obligation. It is the enjoyment of the privileges of society, that lays the
foundation for obedience to its authority. It follows from this, that protection being the end of civil
government, the sovereign has no other claim upon the allegiance of the subject, than what arises
from the protection which he affords. As is the protection which I ask and receive, so is the fealty
which I owe. If I ask none, I am under no allegiance: If I receive none, I have nothing to return. It
is the very essence of despotism to claim authority over me without an equivalent.* . . . .

* " By the law of nature alone, children follow the condition of their fathers, and enter into all their
rights. The place of birth produces no change in this particular—for it is not naturally the place of
birth that gives rights, but extraction. Children born at sea—out of the country—in the armies of
the state-in the house of its ministers at a foreign court, are reputed native citizens. Every man,
born free, may examine whether it be convenient for him to join in the society for which he was
destined by his birth. If he finds that it will be of no advantage to him to remain in it, he is at
liberty to leave it."

Vattel, Sec. 216—220.” Id. at 170-71.

Here we see how McLeod relied upon natural law and the law of nations to describe who Vattel called a
“natural born Citizen.” What is telling is that he cited and quoted Vattel. We also witness McCleod
arguing as Vattel did in The Law of Nations that society has a duty to preserve itself and that it does so
“by conferring upon children the membership of their parent.” Hence, McLeod like Vattel said that a
“natural born Citizen” is a child born to citizen parents. McLeod also cited and quoted from Vattel and
holy scripture to support his argument that man has a natural right to expatriate. Id. at 171-80. McLeod,
being a Presbyterian pastor, was a man of religion.
http://www.covenanter.org/McLeod/alexandermcleod.htm. He also said that God provided the definition
that he gave of such a citizen. This statement is important given that the Founders and Framers had very
strong religious convictions. In fact, the Founders and Framers saw natural law and the law of nations as
having a divine source. It cannot be doubted that someone like McCleod gives us true insight into how the
Founders and Framers defined a “natural born Citizen.
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Locke, Pufendorf, Ramsay, Tucker, and McLeod provide a pure natural law definition of a “natural born
Citizen,” i.e., a child born to citizen parents. Vattel’s definition and the inclusion of place of birth as a
constituent element of the definition show that the law of nations definition is based not only on natural
law but also on positive law. Now we can see why the definition of a “natural born Citizen,” having come
from the law of nations, contains not only the constituent element “of parents who are citizens,” but also
the constituent element “born in the country.”

Now let us explore how these two constituent elements, “born in the country” and “of parents who are
citizens,” have been used in the United States to create national citizenship. The United States has always
used both natural law and positive law to determine the citizenship status of its citizens. “Born in the
country” acknowledges a nation’s sovereign right based on positive law to determine the citizenship status
of a child who is born “in” its territory, regardless of the citizenship status of the child’s parents. And born
“of parents who are citizens” acknowledges a nation’s sovereign right based on natural law to determine
the citizenship status of the children born to its citizens, regardless of where that place may be. But as
Vattel cautions in Section 215, that pure natural law citizenship status can be altered by a nation’s “social
and political” laws. For example, regarding children born in the United States, in the Naturalization Acts
of 1790, 1795, and 1802, Congress treated children born in the United States (positive law present) to alien
parents (natural law sanguinity always totally absent because the wife acquired the citizenship of the
husband) as aliens. They did this because, while the child was born in the United States (positive law
present), he was not born to citizen parents (natural law sanguinity totally absent). Hence, Congress
respected the sovereign right of foreign nations to make citizens of the children born to its citizens abroad
(natural law sanguinity totally present for the foreign nation when both the father and mother are its
citizens). With the Civil Rights Act of 1866 and the Fourteenth Amendment as interpreted and applied by
U.S. v. Wong Kim Ark (1898), Congress decided that children born in the United States (positive law
present) to one or two alien parents (natural law sanguinity partially or totally absent) would be considered
as “citizens of the United States.”

Regarding children born in foreign countries, under the Naturalization Act of 1790, the First Congress, in
addressing the citizenship status of children born in a foreign country (positive law absent) to U.S. citizen
parents (natural law sanguinity totally present because the wife always acquired the citizenship of the
husband) said they were “considered as natural born citizens.” In 1795, the Third Congress said these
children born to U.S. citizen parents (natural law sanguinity totally present) in foreign countries (positive
law absent) were “considered as citizens of the United States.” In 1802, Congress decided that any child
born in a foreign country (positive law absent) to U.S. citizen parents (natural law sanguinity totally
present) who became such after 1802 were aliens. Then in 1855, Congress again treated children born in a
foreign country (positive law absent) to U.S. citizen parents (natural law sanguinity totally present) as
“citizens of the United States.” Today, any child born in a foreign country (positive law absent) to one or
two U.S. citizen parents (natural law sanguinity partially or totally present) is a “citizen of the United
States.” In making all of these positive laws, Congress had to consider that the foreign nations in which
these children are born have the sovereign right to make those children citizens of those nations (positive
law absent). Nevertheless, because of U.S. citizen parents (natural law sanguinity totally or partially
present depending on the moment in history), Congress has decided to still consider those children at first
to be “natural born citizens,” then “citizens of the United States,” then aliens, and then back to “citizens of
the United States,” which is their status today under a total or partial natural law sanguinity basis. What is
also important to understanding how the Founders, Framers, and early Congresses meant the “natural born
Citizen” clause to be understood and applied, is that the only time that Congress has declared a child to be
a “natural born Citizen,” is when both the child’s father and mother were U.S. citizens at the moment of
the child’s birth (natural law sanguinity totally present). Never in our history has Congress declared any
child who was born to only one U.S. citizen parent or to no U.S. citizen parents (natural law sanguinity
partially or totally absent) a “natural born Citizen.” Rather, the furthest it has been willing to go in such
case is to declare that child a “citizen of the United States.”
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Vattel gives us the law of nations definition of a “natural-born citizen.” Satisfying that definition is the
only way for a child to be born under birth circumstances which allows the nation in whose territory the
child is born, without any legitimate objection from any other nation based on either natural law
(citizenship of the parents) or positive law (place of birth), to claim full and complete legal, political, and
military allegiance and jurisdiction over that child. By being born in the country to citizen parents the
child is born with unity of natural allegiance to and citizenship in the nation on whose territory he or she is
born. It is therefore by being born in the country to citizen parents that another nation’s legal, political, or
military jurisdiction is not implicated and the child does not need to be naturalized at birth or after birth by
any national positive or municipal law. It is because this unity of allegiance and citizenship from birth,
which obviates the need for naturalization whether at birth or after birth by any positive law, creates in the
child full and complete legal, political, and military allegiance and jurisdiction only to the United States
and to no other nation, that the Founders and Framers in Article II, Section 1, Clause 5 required all those
born after the adoption of the Constitution who want to be president and commander in chief of the
military to be a “natural born Citizen,” i.e., born in the country to citizen parents. And it is by satisfying
this law of nations definition which became incorporated into American “common-law” that a child
convincingly proves that he or she is a “natural born Citizen.”

So, we have seen that the nation state does not exist in a state of nature. Rather, it is a construct of positive
law. Vattel also instructs that natural law applied to the affairs of nations is the law of nations. Hence,
citizenship existing only at the behest of the nation state as a means to identify membership in and
allegiance to that nation, and needing the comity of nations to be so recognized and often the subject of
treaties between nations, it is the law of nations that initially defines citizenship. Starting with the notion
of citizenship as provided by the law of nations, a sovereign nation has the power and authority to
determine through its positive and municipal laws who shall be its members. And as we can see from
Vattel, Section 212, that law of nations has combined natural law and positive law to define what is a
“natural born Citizen.”

The definition that Vattel and the law of nations provides, a definition that has been incorporated into
American “common-law” and implicitly recognized by Congress in the Naturalization Acts of 1790, 1795,
1802, and thereafter, is a child born in the country to citizen parents. And as we can see from these Acts,
which also confirm by a process of exclusion this definition of a “natural born Citizen,” it is also these
special citizens who are also immune to Congress’s Article I naturalization power. In other words,
throughout American history, it has been only a “natural born Citizen” as defined by American “common-
law” who has never been either granted or denied any citizenship status by Congress under its
naturalization powers. They have never needed any such naturalization assistance because they satisfy
both the natural law and positive law elements of the constitutional definition of a “natural born Citizen”
as defined by American “common-law” and therefore need no further Congressional intervention to have
their status so recognized. All other “citizens of the United States,” whether born in the United States to
one or two alien parents or born out of the United States to one or two U.S. citizen parents have at one
time or another needed Congress and/or the Court (e.g. U.S. v. Wong Kim Ark) to grant them their
citizenship status through some positive law such as the Fourteenth Amendment, Congressional Act, or
treaty.

Case Law that Confirms Founders and Framers Use of Vattel to Define “Natural Born Citizen”

As we shall also see, we also have confirmation from our U.S. Supreme Court that the Founders and
Framers looked to Vattel for their definition of a “natural born Citizen.” The following sources show that
a “natural born Citizen” is a child born in the United States to citizen parents:
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There are several cases of the U.S. Supreme Court and other courts which were decided before the passage
of the Fourteenth Amendment which have confirmed that the Founders and Framers would have relied
upon natural law, the law of nations, and Vattel in defining a “natural born citizen” and not the English
common law. The following cases from our U.S. Supreme Court show what original definition of a
“natural born Citizen” the Founders and Framers adopted and how that definition was carried forward
after the Founding.

The Venus, 12 U.S. (8 Cranch) 253, 289 (1814): Let us take a look at The Venus. Our United States
Supreme Court decided The Venus 12 U.S. 253, 289 (1814) in 1814, at the beginning of the republic. The
Justices sitting on the Court were men who were intimately associated with the American Revolution.
Nearly all these men either participated in the American Revolution, or their fathers did. Being witnesses
and heirs of the Revolution, they would have gained first hand knowledge of what the Framers of the
Constitution intended when they drafted the Constitution. All but one justice involved in The Venus
decision knew the Framers and had direct access to them. One justice was a clerk at the Constitutional
Convention in Philadelphia.

Why is The Venus case important to understanding what the Founders and Framers meant when they
wrote the “natural born Citizen” clause? The insight that members of a Court have at a given time in
history is important in our jurisprudence. As the Court stated in United State v. Morrison in reference to
interpreting the Fourteenth Amendment, “[t]he force of the doctrine of “stare decisis” behind these
decisions stems not only from the length of time they have been on the books, but also from the insight
attributable to the Members of the Court at that time. Every Member had been appointed by President
Lincoln, Grant, Hayes, Garfield, or Arthur–and each of their judicial appointees obviously had intimate
knowledge and familiarity with the events surrounding the adoption of the Fourteenth Amendment.”
United States v. Morrison, 529 U.S. 598, 622 (2000). One of the members of the court was Chief Justice
John Marshall. Justice Marshall, as the other justices, would have been in a position to know how the
Founders and Framers defined the first citizens and their descendents.

In The Venus case, Justice John Marshall (concurring and dissenting on other grounds), joined by Justice
Livingston, said:

Vattel, who, though not very full to this point, is more explicit and more satisfactory on it than any
other whose work has fallen into my hands, says “The citizens are the members of the civil society;
bound to this society by certain duties, and subject to its authority, they equally participate in its
advantages. The natives or indigenes are those born in the country of parents who are citizens.
Society not being able to subsist and to perpetuate itself but by the children of the citizens, those
children naturally follow the condition of their fathers, and succeed to all their rights.

So when quoting Vattel, Chief Justice Marshall referred to the original citizens of a society as “citizens.”
When referring to their children, he called them the “natives or indigenes.” Of importance is the fact that
the U.S. Supreme Court in subsequent decisions translated the word “indigenes” to “natural born citizens.”

Given the nature of a prize case, the first thing the court had to determine is the allegiance and citizenship
of the parties and whether the parties ever acquired any rights allowing the person to act as though
adopting a different allegiance and citizenship. Domicile was important in this analysis. But domicile
came into play in analyzing whether the person had acquired special commercial privileges which arose
from being domiciled in a foreign country. Clearly, the analysis had to first start with citizenship before
considering whether the person ever acquired these special commercial privileges as a result of changing
his or her domicile. Authorities have recognized how central to a prize case both allegiance and
citizenship are and that any proper resolution of such a case must start there. “Under such a usage, in the
numerous cases of prize and capture with which, up to the close of the last war, the Federal Courts were
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crowded, the rights of parties in suit, under the law of nations, depended on their citizenship, and that on
their allegiance.” 3 The New Englander, Massachusetts and South Carolina 414 (1845).
http://books.google.com/books?id=gGNJAAAAMAAJ&pg=PA414&dq=Vattel++"natural+born+citizen"
&as_brr=4&cd=5#v=onepage&q=Vattel%20%20%22natural%20born%20citizen%22&f=false (emphasis
in the original). So we can see that citizenship and allegiance have long been recognized as being central
to a prize case.

The Venus is important in the search for historical references on the meaning of "natural born Citizen."
Our United States Supreme Court decided The Venus in 1814, at the beginning of the republic. The insight
that members of a Court have at a given time in history is important in our jurisprudence. As the Court
stated in United State v. Morrison in reference to interpreting the Fourteenth Amendment, “[t]he force of
the doctrine of “stare decisis” behind these decisions stems not only from the length of time they have
been on the books, but also from the insight attributable to the Members of the Court at that time. Every
Member had been appointed by President Lincoln, Grant, Hayes, Garfield, or Arthur–and each of their
judicial appointees obviously had intimate knowledge and familiarity with the events surrounding the
adoption of the Fourteenth Amendment.” United States v. Morrison, 529 U.S. 598, 622 (2000). In the
Venus, one of the members of the court was Chief Justice John Marshall. Justice Marshall, as the other
justices, would have been in a position to know how the Founders and Framers defined the first citizens
and their descendents.

The Justices sitting on the Court were men who were intimately associated with the American Revolution.
Nearly all these men either participated in the American Revolution, or their fathers did. Being witnesses
and heirs of the Revolution, they would have gained first hand knowledge of what the Framers of the
Constitution intended when they drafted the Constitution. All but one justice involved in The Venus
decision knew the Framers and had direct access to them. One justice was a clerk at the Constitutional
Convention in Philadelphia. Clearly, Justice Marshall, who was an influential Founder, quoting from
Vattel when the Chief Justice defined "the natives or indigenes" which is the exact language used by
Samuel von Pufendorf in his, The Whole Duty of Man According to the Laws of Nature (William Tooke
trans., Ian Hunter & David Saunders, eds., Liberty Fund 2003) Book II, Chapter 6 (1691) (“Moreover,
Citizens are either Originally so; that is, such as are born in the Place, and upon that Account claim their
Privileges: Or else Adscititious; that is, such as come from Foreign Parts. Of the first Sort, are either those
who at first were present and concerned in the forming the said Society, or their Descendants, whom we
call Indigenae, or Natives.”). Chief Justice Marshall was also quoting from Vattel’s, The Law of Nations,
Or, Principles of the Law of Nature, Sections 211-212 (London 1797) (1st ed. Neuchatel 1758). Both of
these natural law writers defined who the original citizens and their descendents were. Justice Marshall
would have been in a position to know how the Founders and Framers defined the first citizens and their
descendents and the fact that he relied on natural law and the law of nations as presented by Pufendorf and
Vattel is critically important to the question of how the Framers defined a “citizen” and a “natural born
Citizen” in the new nation.

The fact that Chief Justice Marshall relied on natural law and the law of nations as presented by Pufendorf
and Vattel is critically important to the question of how the Framers defined a “citizen” and a “natural
born Citizen.” It is also critically important to see that in defining who was a national citizen of the United
States, a controlling issue in a prize case, he did not refer in any way to the English common law or to any
type of formulation of that law as explicated by Blackstone. If the new nation was still using the English
common law to define our national character, Chief Justice Marshall would have used that law when
analyzing the citizenship status of the parties rather than natural law and the law of nation. We can see
from his decision that he did not but rather used natural law and the law of nations as the basis for defining
the new national citizenship in the United States.
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In Inglis v. Sailors’ Snug Harbor, 28 U.S. 99, 3 Pet. 99, 7 L.Ed. 617 (1830), the majority, which included
Chief Justice John Marshall, cited Vattel on the right of election to change one’s allegiance and thus
citizenship in the context of the new nation being formed after revolution. Court explained how with the
America Revolution, concepts of citizenship had changed in the United States. The Court said that no
longer was America going to be guided by English notions of broad allegiance. Rather, there had been
created a new society with a new government in America and now citizenship would be determined under
different standards. In explaining this change to the American political society, the Court said:

This question as here presented, does not call upon the court for an opinion upon the broad doctrine
of allegiance and the right of expatriation, under a settled and unchanged state of society and
government. But to decide what are the rights of the individuals composing that society, and living
under the protection of that government, when a revolution occurs; a dismemberment takes place;
new governments are formed; and new relations between the government and the people are
established.

Id. at 120. With that new political society in mind, the first thing that the Court did was explain how the
United States did not follow the English common law notion of perpetual allegiance. The majority, which
included Chief Justice John Marshall, cited Vattel on the right of election to change one’s allegiance and
thus citizenship in the context of the new nation being formed after the revolution. Then the Court
explained how the new national citizenship also changed from what state citizenship had been under
English common law. The Court found on principles consistent with Vattel’s jus sanguinis and not on the
English common law rule of jus soli, that simply being born in New York, after July 4, 1776 and before
September 15, 1776, when the British took possession of New York, was not sufficient to establish one’s
status as an American citizen, for a child of minor years is incapacitated from making any citizenship
election but rather followed the citizenship held or chosen by the father. The majority of the Court held:

2. If born after the 4th of July 1776, and before the 15th of September of the same year, when the
British took possession of New York, his infancy incapacitated him from making any election for
himself, and his election and character followed that of his father, subject to the right of
disaffirmance in a reasonable time after the termination of his minority; which never having been
done, he remains a British subject, and disabled from inheriting the land in question.

Id. 136 and 164. On the contrary, relying upon principles of the English common law, Justice Johnson and
Justice Story, who wrote separate minority concurring opinions, would have found the child born in New
York during the same time period a citizen of the State of New York or American citizen, respectively,
regardless of the citizenship of his parents. Id. 136 and 164. This case shows what the majority rule was on
citizenship and that it followed the Vattelian doctrine that a child when born took on the national character
of his or her father (meaning father and mother under the doctrine of merger of the wife’s citizenship into
the husband) and did not acquire his or her citizenship from the territory in which he or she was born.

Shanks v. Dupont, 28 U.S. 242, 245 (1830): “If she was not of age, then she might well be deemed under
the circumstances of this case to hold the citizenship of her father, for children born in a country,
continuing while under age in the family of the father, partake of his national character as a citizen of that
country.” In this case, the U.S. Supreme Court again articulated the new national standard for American
citizenship which as we see was different from what it had been under the English common law.

Dred Scott v. Sandford, 60 U.S. 393 (1857): Justice Daniel concurring, cited and quoted from Vattel and
The Law of Nations thus: "'The citizens are the members of the civil society; bound to this society by
certain duties, and subject to its authority, they equally participate in its advantages. The natives, or
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natural-born citizens, are those born in the country, of parents who are citizens. As society cannot
perpetuate itself otherwise than by the children of the citizens, those children naturally follow the
condition of their parents, and succeed to all their rights.' Again: 'I say, to be of the country, it is necessary
to be born of a person who is a citizen; for if he be born there of a foreigner, it will be only the place of his
birth, and not his country. . . .'" It should be noted that Justice Daniel took out of Vattel’s definition the
reference to “fathers” and “father” and replaced it with “parents” and “person,” respectively. I have
maintained that the Founders and Framers relied upon natural law and the law of nations rather than the
English common law to define a "natural born Citizen." On the question of whether blacks were citizens,
Justice Curtis in dissent looked to the law of nations to determine their status given that there was no other
municipal law that had abrogated that law. He did not look to the English common law.

In The Venus, 12 U.S. (8 Cranch) 253, 289 (1814), Chief Justice John Marshall, a very influential
Founder, concurring and dissenting for other reasons in that prize case the decision in which depended
upon the citizenship status of the parties, cited and quoted Vattel and provided his definition of “natives or
indigenes.” He said: “Vattel, who, though not very full to this point, is more explicit and more
satisfactory on it than any other whose work has fallen into my hands, says ‘The citizens are the members
of the civil society; bound to this society by certain duties, and subject to its authority, they equally
participate in its advantages. The natives or indigenes are those born in the country of parents who are
citizens. Society not being able to subsist and to perpetuate itself but by the children of the citizens, those
children naturally follow the condition of their fathers, and succeed to all their rights.’” Notice that while
he used “The natives or indigenes,” which were the terms used in the early English translations of Vattel
prior to the 1797 English translation, he gave the same definition to those terms that the 1797 English
translator did to the terms “The natives, or natural-born citizens.” Hence, there was no difference between
“The natives or indigenes” and “The natives, or the natural-born citizens.” It is also important to note and
we shall see below that Chief Justice John Marshall (an important Founder), concurring in The Venus, 12
U.S. 8 Cranch 253, 289 (1814), when quoting Vattel referred to the original citizens of a society as
“citizens.” When referring to their children, he called them the “natives or indigenes.” All this does not
mean that a “natural born Citizen” must descend from a Founding era original citizen. Rather what it
means is that one must be born to citizen parents, whether those parents are “natural born Citizens” or
naturalized citizens.

Following The Venus, our own U.S. Supreme Court, in defining the words “natives, or natural-born
citizens,” cited and quoted Vattel’s Section 212 for the definition of those words. For example, the Court
did the same as Justice Marshall did in The Venus, by either providing Vattel’s definition of a “natural
born Citizen” without citing him (in Minor v. Happersett (1875) and U.S. v. Wong Kim Ark (1898)), or
citing Vattel and providing his definition (in Inglis v. Sailors’ Snug Harbor, 28 U.S. 99, 3 Pet. 99, 7 L.Ed.
617 (1830) and Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1856)). If Vattel was not at all involved
in defining a “natural born Citizen,” then why would the U.S. Supreme Court cite and quote him when
providing its definition of that clause? We can also see from these Supreme Court decisions that
regardless of whether Vattel’s French words were translated to “indigenes” or “natural-born citizen,” the
definition of those two terms was always the same, i.e., a child born in the country to citizen parents.
Therefore, the Founders and Framers would also have considered those two terms to have the same
meaning and they used Vattel as the source for the definition of a “natural born Citizen.”

Also, the juxtaposition of “natives” and “natural-born citizens” together occurred only in Vattel’s Section
212. It is almost impossible that the U.S. Supreme Court, including Minor who did not cite Vattel but
surely paraphrased him, would have invented that combination itself rather than borrowing it directly from
Vattel or indirectly from Vattel by relying upon Chief Justice Marshall in The Venus or Justice Daniels in
Dred Scott v. Sandford, both who cited Vattel and quoted his definition of a “natural-born citizen.”
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From this evidence we can reasonably conclude that the Founders and Framers looked to The Law of
Nations and Vattel to define national citizenship in the new republic. With the Framers knowing that
natural law and the law of nations so defined a “natural born Citizen,” it was not necessary for them to
define the clause in the Constitution.

As we have seen, any definition of a “natural born Citizen” must therefore be driven by the Founders’ and
Framers’ purpose for requiring that future presidents have that citizenship status from birth. Vattel
explained what it meant to be simply born in the territory of a nation and what it meant to be born in the
same territory to citizen parents. He said: “I say, that, in order to be of the country, it is necessary that a
person be born of a father who is a citizen; for if he is born there of a foreigner, it will be only the place of
his birth, and hot his country.” Vattel, Sec. 212. He explained that by the law of nature only those born to
citizen parents were truly loyal and attached to the nation of his or her parents. The Founders and Framers
were very much concerned about loyalty to the new nation and protecting it from attack from without and
from within. They wanted to make sure that future presidents had that same loyalty and attachment to the
new nation. They therefore would have accepted the natural law definition of a “natural born Citizen” and
used that definition for future presidential eligibility.

Some provide evidence that Blackstone was influential in the colonies and during the Founding. But they
do not provide any evidence that the Founders and Framers looked to Blackstone to define the “natural
born Citizen” clause. Likewise, one might say, while the Founders and Framers looked to Vattel for
certain matters, what evidence exists that they would have considered his work when looking for a
definition of a “natural born Citizen.” Below we will see how Vattel’s concept on citizenship was adopted
by Founder historian David Ramsay, Representative William Smith during the Ramsay-Smith
Congressional debate, Thomas Jefferson when he wrote the citizenship laws for Virginia, founder St.
George Tucker, founder and Chief Justice John Marshall, Rep. Chavez, and Rep. John Bingham when
commenting on the Civil Rights Act of 1866. Vattel’s citizenship concepts were also incorporated by the
First Congress in the Naturalization Act of 1790 and by the Third Congress in the Naturalization Act of
1795.

As we can see, the Founders and Framers looked to natural law and the law of nations and not to the
English common law for a definition of a “natural born Citizen.” The Founders and Framers accepted the
law of nations as part of the law of the land, even giving it the force of law in Article I, Section 8, Clause
10. They perceived the law of nations as having a divine origin. Thomas Jefferson in the Declaration of
Independence referred to it as “the Laws of Nature and of Nature’s God.” They saw it as binding and
immutable. The law of nations became part of American common law. Hence, the Founders and
Framers would have looked to natural law and the law of nations for their definition of a “natural born
Citizen” and not to the English common law or any other positive or municipal law. The definition of a
“natural born Citizen” is therefore found in the law of nations and not in the English common law.

Statements by Members of Congress

The Speaker of the House of Representatives, Langdon Cheves, in February of 1814, made the following
speech:

The children have a natural attachment to the society in which they are born: being obliged to
acknowledge the protection it has granted to their fathers, they are obliged to it in a great measure
for their birth and education. … We have just observed that they have a right to enter into the
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society of which their fathers were members. But every man born free, the son of a citizen, arrived
at years of discretion, may examine whether it be convenient for him to join in the society for
which he was destined by his birth.

It can be readily seen that Cheves borrowed his ideas from Vattel, The Law of Nations. This was
the Speaker of the House who in 1814 adopted Vattel’s definition of citizenship and not that of
England’s common law.

It was expressly confirmed by a member of Congress, Rep. John Bingham, in the House on March 9,
1866, in commenting on the Civil Rights Act of 1866 which was the precursor to the Fourteenth
Amendment stated Vattel’s definition thus: "[I] find no fault with the introductory clause, which is simply
declaratory of what is written in the Constitution, that every human being born within the jurisdiction of
the United States of parents not owing allegiance to any foreign sovereignty is, in the language of your
Constitution itself, a natural born citizen. . . . ” John A. Bingham, (R-Ohio) US Congressman, March 9,
1866 Cong. Globe, 39th, 1st Sess., 1291 (1866), Sec. 1992 of U.S. Revised Statutes (1866)). Bingham had
stated the same thing in 1862:

Does the gentleman mean that any person, born within the limits of the Republic, and who has
offended against no law, can rightfully be exiled from any State or from any rood of the Republic?
Does the gentleman undertake to say that here, in the face of the provision in the Constitution,
that persons born within the limits of the Republic, of parents who are not the subjects of any other
sovereignty, are native-born citizens, whether they be black or white? There is not a textbook
referred to in any court which does not recognise the principle that I assert.

Cong. Globe, 37th, 2nd Sess., 407 (1862).

Law Review Articles

A law review article that appeared in 3 The New Englander and Yale Law Review, Massachusetts and
South Carolina 411-437 (1845), is very instructive of the meaning of a “natural born Citizen.” From what
the writer states, we can see that a pure natural law definition of a “natural born citizen” is provided.

The first question requires us to determine the legal meaning and application of the term citizen.

Citizenship of a state, manifestly implies a relation of some sort, subsisting between the state and
the citizen as parties, and defined by a designation of the persons who stand in that relation, and by
a statement of the rights and duties which it essentially involves.

As used by writers on natural law, the term designates the status of an individual considered as a
member of the state. It imports, on the part of the citizen, the duty of allegiance and obedience;
and on the part of the state, the correlative duty of protecting its members, by its force and its
laws, in the enjoyment of essential fundamental rights. And all free persons, born within the
limits of a state, or who, ot being native born, have been duly admitted to equality of condition
with those who are, are held to be members and citizens of that state, unless expressly excluded by
its municipal laws.

In the intercourse of nations, and in the public law which regulates it, the term 'citizen' is used
with respect to our own and other republican governments wherever 'subject' is used with respect
to monarchies, and includes all persons under the protection of such government, as owing
allegiance to it. For example, the eighth article of the treaty of 1783 stipulates that "the navigation
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of the river Mississippi shall forever remain free and open to the subjects of Great Britain and
the citizens of the United States." Under such a usage, in the numerous cases of prize and capture
with which, up to the close of the last war, the Federal Courts were crowded, the rights of parties in
suit, under the law of nations, depended on their citizenship, and that on their allegiance.

In this manner this term is used in the Constitution of the United States; in every instance, it is
believed, unless the one in dispute furnishes an exception. Thus the article defining the judicial
power, declares that it shall extend ‘to controversies between a state, or citizens thereof, and
foreign states, citizens or subjects.’ In all cases arising under this clause, the character of an
individual, as citizen or subject, is determined by a single test, which is his allegiance; if due to a
foreign state, it constitutes him a citizen or subject of that state; if due to the United States, it
constitutes a citizen of the United States, and of his particular state. And so, too, in other
clauses of the same article; it has been settled by repeated decisions that the term ‘citizen of a state’
includes all persons ‘resident or domiciled in a particular state, being at the same time citizens of
the United States;’* which latter qualification again, as already stated, depends on allegiance to the
United States, by birth or naturalization. The expression 'citizen of the United States' occurs in
the clauses prescribing qualifications for Representatives, for Senators, and for President. In the
latter, the term ' natural born citizen' is used, and excludes all persons owing allegiance by birth to
foreign states; in the other cases, the word 'citizen' is used without the adjective, and excludes
persons owing allegiance to foreign states, unless naturalized under our laws. The discussions in
the convention furnish no indication that there was any other distinction present in the minds of its
members. (*Judge Washington, See 4 Wash. Circuit Court Reports, 516).

***

It is the very essence of the condition of a natural born citizen, of one who is a member of the
state by birth within and under it, that his rights are not derived from the mere will of the state.
For the state and the citizen spring at once and together from the ordinance of nature, and from this
natural relation between them result the essential rights and essential duties of both. The highest
and most solemn enactment, even the fundamental, organic law of a state, does not by its proper
force as positive law create, but only acknowledges this relationship.

3 Massachusetts and South Carolina, The New Englander, 413-414, 434-435 (E. R. Tyler, W.L. Kingsley, G. P.
Fisher, T. Dwight, eds. (1845).

http://books.google.com/books?id=gGNJAAAAMAAJ&pg=PA414&dq=Vattel++"natural+born+citizen"
&as_brr=4&cd=5#v=onepage&q=Vattel%20%20%22natural%20born%20citizen%22&f=false .

The editors instruct that citizenship is all about allegiance, either inherited at birth or acquired after birth
by naturalization. They explain that “natural born citizen” status comes strictly from nature and not from
any positive law or what he calls the “will of the state” or “organic laws of a state.” They inform that such
a citizen’s rights and duties spring from nature and not from positive law. They say that positive law can
at best only recognize the status of being a “natural born citizen,” but cannot create it. They then
emphasize that “natural born citizen” “excludes all persons owing allegiance by birth to foreign states; in
the other cases, the word “citizen” is used without the adjective, and “excludes persons owing allegiance
to foreign states, unless naturalized under our laws.” Finally, they state that this is the only
understanding of the clause had at the constitutional convention. Given allegiance and citizenship being
potentially obtained by either jus sanguinis (inherited from parents) or jus soli (inherited from the territory
on which one is born), in order for a child not to be born “owing allegiance by birth to foreign states,” he
must be born in the country to citizen parents. Hence, under the test provided by the editors, only a child
born in the country to citizen parents could be a “natural born Citizen.”
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Professor Blunschll, in an article in the " Revue de droit int." for 1870, p. 107, states: Legitimate children
acquire by their birth the nationality of their father; nor does it matter whether they were born at home or
abroad."

George D. Collins, Are Persons Within the United States Ipso Facto Citizens Thereof? Am.L.Rev. (1866-
1906), Sept./Oct. 1884 (a natural born citizen is a child born in the country to citizen parents)

Alexander Porter Morse wrote in an article that the Founders recognized “the law of heredity, rather than
territorial allegiance.” Alexander Porter Morse, Natural-Born Citizen of the United States: Eligibility for
the Office of President, Albany Law Journal, vol 66, p. 99 (1904). Thus according to Morse,

At the time of the adoption of the Constitution, immigration was anticipated and provisions for
naturalization would immediately follow the establishment of the government. Those resident in
the United States at the time the Constitution was adopted were made citizens. Thereafter the
president must be taken from the natural-born citizens. If it was intended that anybody who was a
citizen by birth should be eligible, it would only have been necessary to say, “no person, except a
native-born citizen”; but the framers thought it wise, in view of the probable influx of European
immigration, to provide that the president should at least be the child of citizens owing allegiance
to the United States at the time of his birth. It may be observed in passing that the current phrase
“native-born citizen” is well understood; but it is pleonasm and should be discarded; and the
correct designation, “ native citizen” should be substituted in all constitutional and statutory
enactments, in judicial decisions and in legal discussions where accuracy and precise language are
essential to intelligent discussion.

Id. at 99. He goes on to say that “[a] natural-born citizen has been defined as one whose citizenship is
established by the jurisdiction which the United States already has over the parents of the child, not what
is thereafter acquired by choice of residence in this country.” Id. at 99. He concluded: “Our conclusion is
that the child of citizens of the United States, wherever born, is “a natural-born citizen of the United
States,” within the constitutional requirement; and, as such, if possessed of the other qualifications, would
be eligible for the office of president of the United States.”

Prentiss Webster, A Treatise On the Law of Citizenship in the United States: Treated Historically (1891).

Prentiss Webster concludes that citizenship in the U.S. was conferred by descent and not by the soil.
Prentiss Webster, A Treatise On the Law of Citizenship in the United States: Treated Historically (1891).
http://books.google.com/books?printsec=toc&pg=PR1&id=ky-TxmjrU0YC&output=text Here we see that
Webster explained what the new national citizenship was in the United States. Indeed, he explained that
the United States no longer followed the English common law to define its national citizenship.

Dictionaries

Timothy Cunningham, 1 A New and Complete Law Dictionary (1771). John Adams owned a copy of this
dictionary. Explain why widely used xxx In District of Columbia v. Heller, ____ (2007), the Court said:
“Timothy Cunningham’s important 1771 legal dictionary defined “arms” as “any thing that a man wears
for his defence, or takes into his hands, or useth in wrath to cast at or strike another.” - 1 A New and
Complete Law Dictionary (1771).” Vol.
1:http://www.archive.org/download/newcompletelawdi01cunn/newcompletelawdi01cunn.pdf ; Vol. 2:
http://www.archive.org/download/newcompletelawdi01cunn/newcompletelawdi02cunn.pdf . In Volume
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1, at page 96 of the pdf, 3d column, and 3d paragraph from the bottom, we find this definition of a “natural
born subject:” “All those are natural born subjects whose parents, at the time of their birth, were under the
actual obedience of our King, and whose place of birth was within his dominions.” Given the treatment
that Cunningham’s dictionary received in the Heller case as a tool for discovering what the Founders’ and
Framers’ original intent was when writing words or phrases into the Constitution, the dictionary would
probably receive the same attention in any other case also using it as a tool for constitutional
interpretation. The English, who lived under a monarch, considered any alien in amity present in the
dominion of the King as being under the “actual obedience” of the King. In defining a “natural born
Citizen,” from their reliance on natural law and the law of nations, and from now living in a republic, the
Founders and Framers came to define under the “actual obedience” not only at a minimum being an alien
in amity and present in the United States, but rather as having to be at least an actual “Citizen of the
United States.” Since the child followed the condition of his or her parents, it was not enough that the
parents should be aliens in amity for the child born in the United States to be accepted as a “natural born
Citizen.” Rather, as was confirmed by various opinions of our U.S. Supreme Court which will be
discussed below, only if the parents were themselves “Citizens of the United States,” would the child
follow their condition and be not only a “citizen,” but rather also a “natural born Citizen.”

Jefferson’s Citizenship Laws of 1779

A precursor to these early congressional acts was the citizenship laws drafted by Thomas Jefferson to
Virginia. The first statutory clue that the new nation had abandoned the English common law on matters
of national citizenship is Jefferson’s citizenship laws of 1779. While this law is not a federal statue but
rather statute to be applied only in Virginia, it does set the stage for what was to be Congress’s first
naturalization act which was passed in 1790.

May 1779 Papers 2:476--78

Be it enacted by the General Assembly, that all white persons born within the territory of this
commonwealth and all who have resided therein two years next before the passing of this act, and
all who shall hereafter migrate into the same; and shall before any court of record give satisfactory
proof by their own oath or affirmation, that they intend to reside therein, and moreover shall give
assurance of fidelity to the commonwealth; and all infants wheresoever born, whose father, if
living, or otherwise, whose mother was, a citizen at the time of their birth, or who migrate hither,
their father, if living, or otherwise their mother becoming a citizen, or who migrate hither without
father or mother, shall be deemed citizens of this commonwealth, until they relinquish that
character in manner as herein after expressed: And all others not being citizens of any the United
States of America, shall be deemed aliens….

http://press-pubs.uchicago.edu/founders/documents/a4_2_1s4.html.

Under this statute, if one was a “white person born within the territory of this commonwealth,” Jefferson
considered that person a citizen of Virginia. The place of birth rule of citizenship was based on the old
English common law rule of jus soli. But as we shall see below, the place of birth or jus soli rule applied
only to adults who were in being as of when the statute was passed in May 1779. Indeed, this clause
cannot be correctly understood without reading the rest of the statute. Particularly critical is how Jefferson
treats the citizenship of “infants.” Jefferson said that “all infants wheresoever born, whose father, if living,
or otherwise, whose mother was, a citizen at the time of their birth, . . . shall be deemed citizens of this
commonwealth.” Jefferson said “infants.” In 1799, an infant was defined as under 21 years of age.
Jefferson said “infants wheresoever born.” “Wheresoever” in 1799 was defined like today as anywhere in
the world. Additionally, Jefferson did not say “infants wheresoever born out side of Virginia.” Hence, by
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not including the extra words Jefferson further communicated that “wheresoever born” also included birth
in Virginia. The law was passed in May 1779 (let us assume it was May 1, 1779). All persons who were
born on May 1, 1758 were 21 years old and hence not infants. All person who were born on May 2, 1758
were still 20 and hence infants. The moment the law was passed, jus soli only benefited those who were
born on May 1, 1758 or before. But the law had a different effect on infants. If the person was an infant,
the infant had to be born to a citizen father, if the father was alive. If the father was dead, the infant had to
be born to citizen mother. So if one was an adult, it was sufficient for that person to be simply born in the
territory of Virginia to become a citizen of Virginia. But if one was still an infant, then the infant clause
applied and one had to satisfy jus sanguinis, i.e., be born to a citizen father if alive, or citizen mother, if the
father was dead.

Hence, any child born in the future, being an infant from the moment he or she was born, in order to be a
citizen of Virginia needed to be born to a citizen father if alive, regardless of the place of birth of the child.
This means that even if the child was born in Virginia, only if the child was born to a citizen father, if
alive, could that child be a citizen of Virginia.

We can further understand the correct reading of Jefferson’s citizenship statute by considering how it
would have applied to slaves. This rule would have impacted the children born in Virginia to slaves. Not
being “white persons” born in Virginia, there were no adult slaves in being who could be citizens. So
when these adult non-citizen slaves gave birth to children in Virginia, those children would follow the
condition of their parents and also not be citizens of Virginia.

Some argue that under Jefferson’s citizenship law of 1779, Jefferson allowed anyone as long as he or she
was “white” who was born in Virginia to be a citizen thereof, regardless of whether his or her parents were
citizens. They quote Jefferson saying "that all white persons born within the territory of this
commonwealth… shall be deemed citizens of this commonwealth." But they leave out that Jefferson just
a sentence down said “all infants wheresoever born, whose father, if living, or otherwise, whose mother
was, a citizen at the time of their birth, . . . shall be deemed citizens of this commonwealth.” Such a
reading of Jefferson’s statute would leave us conclude that a child (infant) born in Virginia (Virginia
certainly qualifies as “wheresoever”) to alien parents was a citizen after Jefferson just clearly told us that
he was not. It would also leave us to have to conclude that Jefferson required “persons” to be “white” in
order to be citizens, but he did not require “infants” to be “white” in order to be citizens. So, under such a
reading, a “person” had to be “white” to be a citizen but the black child of a white citizen father and black
slave mother did not have to be white in order to be a citizen. So simply reading jus sanguinis into the
statute without more leads to an nonsensical result.

All this shows when it came to infants and persons to be born in the future, Jefferson followed the natural
law jus sanguinis definition of citizenship which was that no matter where a child was born, that child
followed the citizenship of his or her father, if alive, and if dead, then that of the mother. Jefferson did not
follow the jus soli rule of the English common law which provided that by mere birth in the dominion and
allegiance of the King, a person became a “natural born subject” of the King.

Jefferson, as did our early Congresses when defining citizenship in the United States, followed natural
law and the law of nations on defining citizenship for the new Virginia. That law provided that after the
first citizens were established, place of birth did not matter for the second and subsequent generations.
Rather, what did matter was the parentage of the parents. That is why Jefferson said “wheresoever” or
“wherever” born. It did not matter where the child was born, even if born in the United States, the child
had to be born to citizen parents or else he or she could not be a citizen.

There also exists historical evidence which supports my reading of the text of the Jefferson statute and the
early naturalization acts. This evidence confirms that when Jefferson referred to an infant “wheresoever”
born, he was also including children born in Virginia and not only those out of it and that Congress in its
early naturalization acts treated children born in the United States to alien parents as aliens themselves.
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Patrick J. Charles, in his recent law review article explains that The Foreign Relations Committee in 1874
sought to put into place uniform standard that would define citizenship at birth. Patrick J. Charles,
Decoding the Fourteenth Amendment’s Citizenship Clause: Unlawful Immigrants, Allegiance, Personal
Subjection, and the Law, 51 Washburn L.J., Issue 2 (forthcoming Spring 2012) [Charles], accessed at
http://ssrn.com/abstract=1944018. The bill, introduced by Massachusetts Rep. Ebenezer R. Hoar,
provided:

[A] child born within the United States of parents who are not citizens, and who do not reside
within the United States, and who are not subject to the jurisdiction of the United States, shall not
be regarded as a citizen thereof, unless such child shall reside in the United States, or unless his or
her father, or in case of death of the father his or her mother, shall be naturalized during the
minority of such child, or such child shall within six months after becoming of age file in the
Department of State, in such form and with such proof as shall be prescribed by the Secretary of
State, a written declaration of election to become such citizens, or shall become naturalized
under general laws.143

Id. (citing Cong. Rec., 43rd Cong., 1st Sess. 3279 (1874) [Cong. Rec.]). Charles further explains that
“[w]hat makes this provision of such constitutional significance is that it conditioned citizenship on the tenets
of allegiance and domicile. In particular the provision disqualified from citizenship the children of alien
parents temporarily present.” He explains that those who opposed the bill did so primarily because the bill
treated naturalized citizens differently from native citizens. Charles continues:

To date, no prominent scholar has found any newspaper editorial or narrative claiming the bill to
be a violation of the Fourteenth Amendment. It is known that the Boston Daily Globe
supported the bill as “properly” excepting “a child born within the United States of parents who
are neither residents, nor have been naturalized during its minority[.]”146 [146 Boston Daily
Globe (Boston, MA), April 25, 1874, pg. 4] Meanwhile, all other newspaper accounts, at least
that this author has found, merely summarized the debate proceedings and provided no
commentary as to its constitutionality.147 [147 See Boston Daily Advertiser (Boston, MA), April
23, 1874, pg. 1, col. 8; The New York Tribune (New York, NY), April 23, 1874, pg. 2, col. 2; New
York Times (New York, NY), March 30 1874, pg. 5, col. 1.]

Charles, at 24. No one took issue with the bill excluding from citizenship children born in the United States to
non-resident alien parents except for New York Rep. Robert S. Hale, who objected by saying that any child
born in the United States regardless of the citizenship of the parents was a “citizen of the United States.”
Cong. Rec. at 3460. But Charles explains that during four days of debate on the bill, no one else in the House
objected to the bill on this ground. Id. at 25. In defense of his bill, Hoar explained that the bill would bring the
Fourteenth Amendment in line with what its purpose was in correcting the Dred Scott decision and thereby
clear up any doubts as to who was a person born in the United States and subject to its jurisdiction which
entitled that person to be a Fourteenth Amendment “citizen of the United States.” Id.

As can be seen from the text of this proposed bill, it contains elements of both Jefferson’s citizenship law
and Congress’s early naturalization acts. What is does which Jefferson and Congress did not do is state
expressly that it covered children born in the United States to parents who are not citizens. This confirms
that, while they both did not use the same explicitly language, both Jefferson and Congress did the same in
their laws. We can see the rest of the bill contains the same elements contained in the Jefferson and
Congress statutes. Congress required that the parents resided in the United States and so does this bill.
Both Jefferson and Congress allowed the alien child to become naturalized upon the father’s (or mother if
the father was dead) naturalization (Jefferson) or the parents’ naturalization (Congress), if done before the
child reached the age of majority and on his or her own if done thereafter. So we can see that I have
interpreted both Jefferson’s and Congress’s citizenship and naturalization statutes. We know that my
interpretation is correct because that very same interpretation of the early statutes, i.e., “a child born in the

Copy provided courtesy of:  www.ProtectOurLiberty.org

Prot
ec

tO
urL

ibe
rty

.or
g

http://ssrn.com/abstract=1944018


102

United States of parents who are not citizens,” was used by Congress in 1874 as the basis of a citizenship
bill which was supposed to provide the correct reading of the Fourteenth Amendment.

The Early Naturalization Acts of Congress Conclusively Tell Us What a “Natural Born Citizen” Is

The only powers that Congress has are those expressly and by implication given to it by the Constitution.
The only power that Congress has with respect to citizenship is to make uniform the laws of naturalization.
See Article I, Section 8, Clause 4.

The “natural born Citizen” clause is a presidential eligibility standard expressly established by the
Constitution. It cannot be reasonably argued that possessing the power to define a "natural born Citizen" is
reasonably implied from having the power to establish who may be naturalized, for the latter power only
touches upon removing alienage at birth or after birth while the former touches upon a condition that is
granted by nature at birth.

Moreover, the “natural born Citizen” clause is a clause which establishes one of the standards to be
President. The other standards are at least 35 years of age and at least a 14-year resident. Like Congress
cannot change the age or residency requirements without constitutional amendment, it also cannot change
the definition of a “natural born Citizen” without such amendment. Hence, Congress’s naturalization
powers do not include the power to change the presidential eligibility clause, for having such power would
mean that Congress can at will change the presidential eligibility requirements without constitutional
amendment.

So, Congress does not have the power to abrogate American “common-law” which defines an Article II
“natural born Citizen.” That American “common-law” is the very law which the People relied upon when
they included the “natural born Citizen” clause in the Constitution. See Minor v. Happersett (1875).
Congress cannot use its legislative power to amend the will of the People which was incorporated into the
Constitution. That will may be changed only by constitutional amendment.

That Congress does not have the constitutional power to alter the meaning of an Article II “natural born
Citizen” is not to say that Acts of Congress, such as the Naturalization Acts of 1790, 1795, and 1802, are
not relevant to determining what a “natural born Citizen” is, for it is, among other evidence, those very
acts, in the absence of the Constitution expressly doing so, which indirectly tell us what a “natural born
Citizen” is. That a “natural born Citizen” is defined as a child born in the country to citizen parents is
confirmed by various Acts of our early Congress.

The First Congress passed the Naturalization Act of 1790 (Act of March 26, 1790, 1 Stat. 103). This Act
provided as follows:

"United States Congress, 'An act to establish an uniform Rule of Naturalization' (March 26, 1790).

Be it enacted by the Senate and House of Representatives of the United States of America, in Congress
assembled, That any Alien being a free white person, who shall have resided within the limits and under
the jurisdiction of the United States for the term of two years, may be admitted to become a citizen thereof
on application to any common law Court of record in any one of the States wherein he shall have resided
for the term of one year at least, and making proof to the satisfaction of such Court that he is a person of
good character, and taking the oath or affirmation prescribed by law to support the Constitution of the
United States, which Oath or Affirmation such Court shall administer, and the Clerk of such Court shall
record such Application, and the proceedings thereon; and thereupon such person shall be considered as a
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Citizen of the United States. And the children of such person so naturalized, dwelling within the United
States, being under the age of twenty one years at the time of such naturalization, shall also be considered
as citizens of the United States."

The membership of the First Congress contained 20 persons who had been delegates to the Constitutional
Convention, 17 signers of the Constitution, eight of whom were members of the Committee of Eleven that
drafted the "natural born Citizen" clause.

As we can see, a child born anywhere in the world to U.S. citizen parents was “considered as a natural
born Citizen.” This was typical naturalization language in the 18th century. Timothy Cunningham, A New
and Complete Law-Dictionary, or, General Abridgment of the Law (1783) (defined “naturalization”).
Also, a child born anywhere, which necessarily included the U.S., to alien parents was an alien and
became a “citizen” derivatively when his or her parents naturalized if done before reaching the age of
majority or upon naturalization in his or her own right if done thereafter.

The Third Congress then passed the Naturalization Act of 1795 (Act of January 29, 1795, c. 20, 1 Stat.
414). The 1795 Act repealed the 1790 Act. This Act repeated the same language as the 1790 Act
concerning children born to alien parents. The big change that it made was that children born abroad to
U.S. citizen parents “shall be considered as citizens of the United States.” Hence, we can see that in the
1795 Act, Congress did not declare these children to be considered as “natural born Citizen” as it did in
the 1790 Act, but rather left if up to those having interest to show that the child was born a “natural born
Citizen.” With respect to children born abroad to U.S. citizen parents, this act removed their status as
“natural born citizens” and replaced it with “citizens of the United States.” This shows how important it
was to our early Congresses to distinguish between a “natural born Citizen” and a “citizen.”

The membership of the Third Congress included Oliver Ellsworth (April 29, 1745 – November 26, 1807)
an American lawyer and politician, a revolutionary against British rule, a drafter of the United States
Constitution, an the third Chief Justice of the United States; Roger Sherman (April 19, 1721 – July 23,
1793) was an early American lawyer and politician. He served as the first mayor of New Haven,
Connecticut, and served on the Committee of Five that drafted the Declaration of Independence, and was
also a representative and senator in the new republic. He was the only person to sign all four great state
papers of the U.S.: the Continental Association, the Declaration of Independence, the Articles of
Confederation and the Constitution; Rufus King (March 24, 1755 – April 29, 1827) was an American
lawyer, politician, and diplomat. He was a delegate for Massachusetts to the Continental Congress. He
also attended the Constitutional Convention and was one of the signers of the United States Constitution
on September 17, 1787; and other Founders and Framers.

President George Washington signed both of these Acts. As we can see from the text of the early
Naturalization Acts, our early Congresses did not distinguish whether the child born to an alien was born
in or out of the United States. In either case, the child was not a citizen and had to naturalize, either
derivatively from the naturalizing parent if done before the child reached the age of majority or on his or
her own if done thereafter. Since wives followed the national character of their husbands, this law meant
that the father of the child would have to naturalize which would cause both his children and his wife to
then become “citizens of the United States.” These Acts show that during the Founding, a child born in the
U.S. to aliens was considered a “foreigner” who needed to naturalize either derivatively through his or her
parents before becoming of majority age or on his or her own thereafter. After all, under the law of
nations, the U.S. expected foreign nations to honor its proclaiming that those born abroad to U.S. citizen
parents were U.S. citizens. So the U.S. would have done the same for these nations for the children born in
the U.S. to their citizens. And let us remember that Jay recommended to Washington that a “foreigner” not
be allowed to be Commander in Chief but rather only a “natural born citizen.”
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The language of the 1790 and 1795 Acts was also followed by subsequent naturalization acts that preceded
U.S. v. Wong Kim Ark (1898). The same requirement of having to be born to citizen parents was followed
in the Act of April 14, 1802, 2 Stat. 153, and Act of Feb. 10, 1855, 10 Stat. 604 and in the acts of .
Additionally, by an Act of March 26, 1804, the widow and children of an alien who had declared his
intention to become naturalized, became citizens upon their taking the prescribed oaths provided by law.
Again, Congress did not specify whether the child had to be born in or out of the United States for the law
to apply. Hence, the law also applied to any child born in the U.S. to alien parents.

As we can see from a reading of the text of these early naturalization acts, they did not provide that any
person by mere birth in the United States was a “citizen of the United States.” With respect to children
born in the U.S., it was the citizenship of a child’s parents which determined whether the child was a
citizen or not. Even if the child was born in the United States, if his or her parents were not U.S. citizens,
the child was nevertheless not recognized to be born a citizen and had to naturalize derivatively or on his
or her own. Under these acts, only if a child was born in the United States to U.S. citizen parents was he or
she not required to naturalize under these acts. As to children born abroad, if they were born to U.S.
citizen parents, they were naturalized at birth and needed no further naturalization. These Congressional
Acts abrogated any English common law rule that may have prevailed in the colonies before the revolution
and the Constitution was adopted. Courts such as the one that decided Lynch v. Clarke, 1 Sandford Ch.
583 (N.Y. 1844), therefore, had no reason to apply and were in error to apply the English common law to
define national citizenship in the United States. It was not until the Civil Rights Act of 1866 and the
Fourteenth Amendment that our nation got laws --as interpreted by U.S. v. Wong Kim Ark, 169 U.S. 649
(1898), which in lieu of requiring U.S. citizen parents and relying upon English common law engaged in
an expansive reading of the Civil Rights Act’s “not subject to a foreign power” clause and the Fourteenth
Amendment’s “subject to the jurisdiction thereof” clause--that together granted the status of a Fourteenth
Amendment “citizen of the United States” to children born in the U.S. to one or two domiciled alien
parents. This new status granted by Wong Kim Ark is not to be confounded with an Article II “natural
born Citizen” status which is part of our common law and incorporated into the supreme law of the land
and which always required and still requires two U.S. citizen parents.

Early judicial support for this reading of our early naturalization laws may be found in the following case
law from our U.S. Supreme Court.

The application of the early naturalization acts to our examination of what an Article II “natural born”
Citizen produces the following results:

1. The purpose and intent of the “natural born Citizen” clause is evidenced by the early naturalization
Acts of Congress. Any definition of a “natural born Citizen” would have to be consistent with these early
acts.

2. Again, a “natural born Citizen” is defined under American “common-law,” not the English common
law, Fourteenth Amendment, or Acts of Congress. See Minor v. Happersett (1875). Acts of Congress go
only to providing naturalization for those who are not otherwise “natural born Citizens.” That is not to say
that Acts of Congress, such as the Naturalization Acts of 1790, 1795, and 1802, are not relevant to
determining what a “natural born Citizen” is, for it is, among other evidence, those very acts, in the
absence of the Constitution expressly doing so, which indirectly tell us what a “natural born Citizen” is.

3. We can see that for the Founders and Framers, if one was born out of the United States to citizen
parents, or if one was born in the United States to alien parents, one became subject to Congress’s
naturalization powers and could be naturalized by Congress to be a “citizen of the United States.” The
U.S. Supreme Court told us in Dred Scott v. Sandford that the Naturalization Act of 1790 was nothing
more than a method of naturalization. Rogers v. Bellei, 401 U.S. 815, 841 (1971), J. Black dissenting,
also said: "All means of obtaining American citizenship which are dependant on congressional enactment
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are forms of naturalization." It would make little sense that the Founders and Framers saw children born
of citizen parents abroad as needing naturalization but children born in the United States to alien parents as
not. In fact, we know from the Act itself that they did, indeed, see those children as needing such
naturalization. Hence, it follows a fortiori that, as the Founders and Framers saw the children born in the
United States to alien parents as needing naturalization, they did not consider such children as being
“natural born Citizen[s].”

4. Congress assumed jurisdiction over one’s citizenship only if the person was either born out of the
United States or born in the United States to alien parents. This shows that Congress realized it had no
jurisdiction to create citizenship in the case wherein one was born in the country to citizen parents. And
this was the only case in which one was born a “natural born Citizen.” This notion of citizenship and the
exercise by Congress of its naturalization powers followed the law of nations rule of jus sanguinis and
Vattel.

5. We can also see that Congress treated children who were born to citizen parents differently from those
who were born to aliens. Congress also gave more controlling effect to being born to U.S. citizen parents
than it did to being born in the United States. Congress automatically naturalized “at birth” children born
out of the United States to citizen parents but did not do the same for children born in the United States to
alien parents who prior to the Wong Kim Ark decision only became naturalized “citizens” when their
parents naturalized or upon their own application once reaching the age of majority. This shows the
importance that Congress gave to a child being born to U.S. citizen parents. Additionally, Congress
required that both parents be U.S. citizens in order for the child born to U.S. citizen parents abroad to be
“considered as a natural born Citizen.” They required both parents to be U.S. citizens in the case of
children born out of the United States and they would also have required both parents to be U.S. citizens in
the case of children born in the United States.

6. The First Congress, in the Naturalization Act of 1790, treated any child born in the United States to
alien parents as an alien or foreigner. Children born in the United States to alien parents were treated the
same in the Naturalization Acts of 1795 and 1802. All these children, even if born in the United States,
were treated as being aliens or foreigners if their parents were aliens. If there is any doubt about what
Congress intended we need only consider that Congress did not, like it informed us in the following
sentence in the same statute regarding the citizenship status of children born out of the United States, state
in any of these acts that any child born in the United States to alien parents was a “citizen.” On the
contrary, it categorically stated year after year that the children of any person who naturalized would
themselves be eligible to be naturalized through derivative naturalization or on their own upon reaching
the age of majority. Congress simply did not limit the scope of its reference to the children of aliens by
use of place of birth which it could have easily done. If Congress meant to exclude from the reach of its
acts children born in the United States, it would have simply stated so and would not have left it up to
guessing by later generations. If Congress considered those children born in the United States to aliens to
be “citizens of the United States,” it would not have said that the children of aliens would themselves
become citizens when either their parents naturalized or by their own naturalization when reaching the age
of majority.

The Constitution recognized only “natural born citizens” and naturalized citizens. If one was a “natural
born Citizen,” one could not be a naturalized citizen. These early Congressional Acts, by telling us who
needed and who did not need naturalization, hold the answer to who the Founders and Framers considered
to be a “natural born Citizen.” In the 1790 Act, Congress provided that children born out of the United
States to citizen parents were “considered as natural born citizens.” Starting in 1795, they were
“considered as citizens of the United States.” They also treated children born in the United States to alien
parents as aliens who needed to be naturalized in order to be “citizens.” Since the children born in the
United States to alien parents needed to be naturalized, they could not be “natural born Citizens.” We
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know that the Fourteenth Amendment later in effect automatically naturalized these children from birth
and thereby obviated the need for the parents of such children to naturalize or for the child to naturalize on
his or her own upon reaching the age of majority. Wong Kim Ark interpreted the “subject to the
jurisdiction” clause of the Fourteenth Amendment as requiring only that the child be born subject to the
laws of the United States and by so doing replaced the requirement that the child be born to citizen
parents. But still, such Fourteenth Amendment citizens, other than being citizens automatically from the
moment of birth, are no different from the persons that the early Congresses would have naturalized when
their fathers naturalized. These types of citizens were not “natural born Citizens” in they eyes of the
Founders and Framers and neither did they become “natural born Citizens” through the Fourteenth
Amendment. So the only birth circumstance which was not covered by these early Congressional Acts
was that of a child born in the United States to citizen parents. These children did not need these
naturalization acts to become “citizens.” These children were therefore not subject to being naturalized,
but were still “citizens.” Hence, it is only these “citizens” who were the “natural born Citizens.” So, these
early Acts lead us to the inescapable conclusion that a “natural born Citizen” in the eyes of the Founders
and Framers, as evidence by the Acts passed by early Congresses, was a child born in the United States to
citizen parents.

That Congress treated children born in the United States to aliens themselves aliens is critically important
to consider given that John Jay in his letter of July 25, 1787 to George Washington recommended to
Washington that there exist a “strong check” on keeping “Foreigners” out of the administration of our
national government and that only a “natural born Citizen” be allowed to be Commander in Chief of our
Military. Given that early Congress treated children born in the United States to alien parents to be aliens,
the Founders and Framers would have considered these children foreigners. So according to Jay, they
would not have been eligible to be Commander in Chief of the Military.

We cannot reasonably believe that a person who Congress in history considered to be an alien could later
be a “natural born Citizen.”

7. To the extent that the English common law was relied upon in the colonies and States, that law was at
the time that the Constitution was adopted “to a greater or less extent, recognized as the law of the States
by which the Constitution was adopted.” The English common law would, however, be applied to
determine questions of citizenship only if the written law was silent, i.e., there was no statute or federal or
state court decision on the subject. Ludlam, Excutrix, & c., v. Ludlam, 26 N.Y. 356 (1863).

Wong Kim Ark relied on Kent for this statement: "‘And if, at common law, all human beings born within
the ligeance of the King, and under the King's obedience, were natural-born subjects, and not aliens, I do
not perceive why this doctrine does not apply to these United States, in all cases in which there is no
express constitutional or statute declaration to the contrary.’ 2 Kent Com. (6th ed) 258, note.” Wong Kim
Ark, at 665.

But the Founders did not rely upon the English common law to define a “natural born Citizen.” Rather, in
defining this clause, the Founders replaced the English common law with the law of nations which became
the new U.S. federal common law. Strong evidence of this is the fact that the early Congress passed
naturalization acts which abrogated the English common law to whatever degree anyone believed it still
applied to the national government. Hence, both Kent and Justice Gray erred in saying that the English
common law rule survived in the United States when they themselves admitted that a Congressional
statute would abrogate any such rule and Congress in fact passed the early naturalization acts which did
abrogate that English common law to any degree that it even still applied at the federal level.

A precursor to these early congressional acts was the citizenship laws drafted by Thomas Jefferson to
Virginia. The first clue that the new nation had abandoned the English common law on matters of national
citizenship is Jefferson’s citizenship laws of 1779. While this law is not a federal statue but rather statute
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to be applied only in Virginia, it does set the stage for what was to be Congress’s first naturalization act
which was passed in 1790.

Congress then passed the first naturalization act in 1790, followed by others in 1795, 1802, and more
thereafter. These early naturalization acts treated any child born in the United States to alien parents as an
alien. Children born in the United States to alien parents were treated the same in the Naturalization Acts
of 1795 and 1802. All these children, even if born in the United States, were treated as being aliens if their
parents were aliens. The 1802 Act is especially telling. Congress passed the Naturalization Act of 1802
on April 14, 1802 (2 Stat. 153). In that Act, Congress provided, as it did in the previous naturalization acts,
that any child born in the United States to alien parents was an alien. The Act said that when the parents
of such children naturalized, the children “shall be considered as citizens of the United States.” The Act
provided that the parents’ naturalization could occur under either federal law or if none was yet in effect,
under state law that existed prior to any federal law. This provision is critical to understanding who the
Founders and Framers included in the class of “Citizens of the United States” at the time of the adoption
of the Constitution which they considered to be naturalized citizens. Understanding who they included in
the naturalized “Citizen of the United States” class tells us that they did not consider those persons as
“natural born Citizens.” Under this statute, if a child was born in one of the states after July 4, 1776 but
before the 1790 Naturalization Act, if that child was born to alien parents, the child too was an alien.
Under the Act, that same child could become a “Citizen of the United States” upon the naturalization of
the child’s parents under state law, if the naturalization occurred before the child reached the age of
majority. But what is important to understand is that such child born in the United States at first was an
alien. The child then at best became a “Citizen of the United States” upon his or her parents’
naturalization under state law. Hence, here we have a child who was born in the United States after July 4,
1776, to alien parents, making the child an alien at birth, who then under state naturalization laws became
a “Citizen of the United States,” but not a “natural born Citizen.” The result did not change with
Congress’s early naturalization laws which under Article I, Section 8, Clause 4 pre-empted any state
naturalization statutes. So, this shows that only if a child was born in the United States to citizens parents
did early Congress consider that child to be not only a “Citizen of the United States” but also a “natural
born Citizen.”

8. Support for my position is found in an old article that has just recently surfaced. An internet researcher
by the name rxsid of Free Republic has recently found this article and provided it to Attorney Leo
Donofrio who has recently published the article at his blog at
http://naturalborncitizen.files.wordpress.com/2011/12/alexandria-herald.pdf . This old article was
published by Publius on October 7, 1811, in The Alexandria Herald, concerning the “Case of James
McClure,” which “made a great deal of stir in the U. States.” Mr. Donofrio infers that, given that
“Publius” was the pseudonym used by Alexander Hamilton, James Madison, and John Jay in the
Federalist Papers and that in 1811 Hamilton was dead and Jay retired, Publius is really James Madison.
The Publius article states that McClure was born in the United States on April 21, 1785. His father was a
British subject at the time of his birth. On February 20, 1786, his father naturalized to be a citizen under
the laws of South Carolina. McClure remained in the United States until 1795 when he was sent to
England for his education. He never returned to the United States. His father also returned to his country,
Great Britain. In 1807, McClure dispatched from England the ship, the Horizon, for Lima. The ship
became wrecked on the sea rocks of Morlaix and never reached Lima. The incident resulted in the Berlin
Decree being first put into effect against the United States. Even though McClure had a U.S. passport
issued to him by the “American minister in London,” showing that he was a “native citizen of the United
States,” the French Minister of War, based on information that he received from the French police and the
“Minister plenipotentiary of the U. States,” issued an order on April 12, 1810 directing that McClure be
detained in France as an “English” prisoner of France (emphasis in the original). Pursuant to that order,
McClure was “placed under surveillance at Tours” (emphasis in the original). A John Rodman then took
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up the cause of having McClure released, contending that McClure was a “citizen” of the United States,
and he wrote a letter from Paris dated July 4, 1811 to that effect to the Editor of the “United States
Gazette.” The names of James McClure and John Rodman appear as names existing in Chester County,
South Carolina in the estate papers of Thomas Gillespie, who died in 1808.
http://genforum.genealogy.com/sc/chester/messages/211.html.] General Armstrong, the U.S. minister in
France, would not intervene on McClure’s behalf, concluding in a letter he wrote on March 16, 1810, that
McClure, even though born in the United States and that his father had naturalized to become a U.S.
citizen, was not a U.S. citizen. Mr. Rodman then met with McClure in Paris while he was in custody and
decided to take up his cause. With General Armstrong not being available, Rodman met with his
subordinate, Mr. Russell, U.S. Charge d’affaires in Paris, who later advised him that McClure had to show
that he was a U.S. citizen either under a federal statute or a statute of South Carolina. He further explained
that General Armstrong did not consider the federal statute (which then was the Naturalization Act of
1802) to help McClure because as a child he was not dwelling in the United States as required by the
federal statute. Mr. Russell asked whether “dwelling in the United States” meant
dwelling in the United States when the father naturalized, when Congress passed the statute, or when the
person was making a claim to U.S. citizenship. Russell concluded that, since General Armstrong had
denied finding McClure to be a U.S. citizen, he must have ruled that the phrase did not mean dwelling in
the United States when the father naturalized which McClure could have satisfied, for McClure could also
not satisfy the latter two other possibilities.

Publius then explained that General Armstong erred in not finding McClure to be a “citizen of the United
States.” Publius explained that the Naturalization Act of 1802 did apply to McClure’s situation and that
under that federal statute, McClure was a “citizen of the United States.” Publius concluded that with
McClure being born in the United States and his father having naturalized to be an American citizen when
McClure was a minor, the only issue was whether McClure was “dwelling in the United States” as called
for by the statute. Publius concluded that General Armstrong erred in how he applied the statute’s
“dwelling in the United States.” Publius concluded that “dwelling in the United States” meant that the
child was dwelling in the United States at the time that the father naturalized in the United States. Since
McClure was present in the United States with his father when his father naturalized, McClure also
satisfied that condition of the statute. Publius explained that McClure satisfied all conditions of the act so
he was therefore a “citizen of the United States.”

What is critical to understand about the McClure case and how Publius resolved the question of whether
McClure was a “Citizen of the United States” is that it supports my position in which I have steadfastly
argued that the early naturalization acts applied not only to children born out of the United States but also
to children born in the United States and treated any child born in the United States to alien parents to be
an alien also. Given these Congressional statutes, we can reasonably conclude that our nation did not
adopt the English common law jus soli concept of citizenship, but rather the law of nation’s jus sanguinis.
There was not doubt that McClure was born in the United States. But he was not considered a “citizen of
the United States” by the force of being born on the soil of the United States. He was not declared to be a
“citizen of the United States” because the English common law had provided that any child born within
the King’s dominions, not born to any diplomat or military invader, was automatically a “citizen of the
United States.” Rather, he was considered a citizen only because his father naturalized to be a U.S. citizen
when McClure was still a minor and McClure was “dwelling in the United States” with his father at the
time of his father’s naturalization. This is more convincing evidence of who the Founders and Framers
would have considered a “natural born Citizen,” and such a citizen was surely not one who was born in the
United States to alien parents. These early Congressional statutes show that a “natural born Citizen” could
not have been a child born in the United States to alien parents, for at best that child could naturalize to
become a “Citizen of the United States” and we know that naturalized citizens were not “natural born
Citizens.” This evidence further supports my position that a “natural born Citizen’ could only be a child
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born in the United States to citizen parents and could not be a child born in the United States to alien
parents.

What is also noteworthy about the McClure case is that no one argued that the laws of the state of South
Carolina, whether statutory or common law, provided McClure with any relief on the question of whether
he was a “citizen of the United States.” Everyone argued that the only way that McClure could be a
“citizen of the United States” was if he satisfied the then-existing Naturalization Act of 1802. This further
confirms that no one expected that the English common law provided the rules of decision for resolving
the question of who was a “Citizen of the United States.”

What is also noteworthy about the McClure case is that no one argued that the laws of the state of South
Carolina, whether statutory or common law, provided McClure with any relief on the question of whether
he was a “citizen of the United States.” Publius stated that South Carolina did not have a statute like
Virginia which would have allowed McClure to be a citizen by simply being born on the soil. Everyone
argued that the only way that McClure could be a “citizen of the United States” was if he satisfied the
then-existing Naturalization Act of 1802. This further confirms that no one expected that the English
common law provided the rules of decision for resolving the question of who was a “Citizen of the United
States.”

9. Upon reading Minor v. Happersett, 88 U.S. 162, 167-68 (1875), we see that the U.S. Supreme Court
gave us a definition of what a “natural-born citizen” is. It said that “[a]t common-law, it was never
doubted that all children born in a country of parents who were its citizens became themselves, upon their
birth, citizens also. These were natives or natural-born citizens, as distinguished from aliens or foreigners.
Some authorities go further and include as citizens children born within the jurisdiction without reference
to the citizenship of their parents. As to this class there have been doubts, but never as to the first.” Id. at
167-68. Note also that given what the Court said, any child born in the country to alien parents was an
alien or foreigner. This statement follows consistently from the early Naturalization Acts of 1790, 1795,
and 1802 in which the early Congresses treated children born in the United States to alien parents to be
themselves aliens. So, these early Congressional Acts show that if a child was born to alien parents, it did
not matter whether the child was born in or out of the United States. In either case, the child was born an
alien and needed to naturalize. With the First and Third Congress having spoken so clearly through the
text of these early naturalization laws, it is not possible that the Founders and Framers would have
considered a child born in the United States to alien parents to be a “natural born Citizen.” On the
contrary, these statutes show that the only child the First and Third Congress and therefore the Founders
and Framers would have accepted as a true “natural born Citizen” was a child born in the United States to
citizen parents. And Jefferson’s 1799 law on citizenship shows that if the father was alive, the father had
to be a citizen in order for the child to be born a citizenship himself or herself. Since the wife followed the
citizenship of the husband, we know that if the child’s father was a citizen, so was the mother. Hence,
when Jefferson required the father to be a citizen, he actually required both parents to be citizens.

10. With respect to Naturalization Act of 1790 (and necessarily those of 1795, 1802, and others that
followed), Obama’s supporters quote: "The children of such person so naturalized, dwelling within the
United States, being under the age of twenty one years at the time of such naturalization, shall also be
considered as citizens of the United States." They then argue that the quoted language only applied to
children born out of the United States. They make the same argument when it comes to Jefferson’s
“wheresoever” born language found in his 1799 statute on citizenship. As I have shown, the quoted
language in both instances applied equally to children born in the United States as out of it, and in Virginia
as well as out of it. I have shown through the actual text of the statutes and by outside sources that my
reading of the statues is correct. On the contrary, these Obama supporters have not been able to show
where in the text of the statute is found any indication that the rule of the statute applies only to children
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born out of the United States or out of Virginia or to provide any source or authority outside the actual
statute that supports their position with any reasonable argument.

11. What is also critical to our understanding of the meaning of a “natural born Citizen” is that Jefferson’s
early statute and these early naturalization acts show that Jefferson and early Congress rejected the simple
status of being “native born” as sufficient to make one a citizen of Virginia or “citizen of the United
States,” respectfully. Again, Jefferson required birth to citizen parents for all infants no matter where they
may be born. Congress’s acts treated children born in the United States to alien parents as aliens. Here we
see that these children would have been born in the United States, making them native born, but still
Congress considered them aliens. So both Jefferson and Congress required jus sanguins, i.e., the child’s
parents had to be citizens and not foreigners in order for the child born in Virginia or the United States not
to be considered an alien.

12. We know that through the Civil Rights Act of 1866, Congress, using its naturalization powers,
provided that a child born in the United States and “not subject to any foreign power” was a “citizen of the
United States.” This is the first time that Congress provided through one of its acts for citizenship “at
birth” for persons born in the United States. Before this Act, Congress had legislated only on the
citizenship status of persons born out of the United States and their children no matter where born. First,
the Act did not provide a person who qualified thereunder with the status of a “natural born Citizen.”
Rather, it only gave the status of “citizen of the United States.” Congress was probably cognizant of the
fact that it only had the power to naturalize and not to make anyone a “natural born Citizen” (a lesson
learned from the First and Third Congress) and so it avoided using the “natural born Citizen” phrase.
Second, this Act required that the child be born “not subject to any foreign power.” While this did not
present any problem for freed blacks whose ancestors had long been considered as not born subject to any
foreign power and not as aliens, it did present a problem for U.S.-born children of white Europeans who
were clearly born subject to the power of the nations of their parents. The Fourteenth Amendment
citizenship clause was supposed to be the constitutionalization of the citizenship clause of the Civil Rights
Act of 1866. But it did more than that, for it replaced the language “not subject to any foreign power”
with “subject to the jurisdiction.” This more expansive language allowed the courts to include more
persons as “citizens of the United States.” Under the liberal ruling of U.S. v. Wong Kim Ark, its “subject
to the jurisdiction thereof” clause allowed a child born to alien parents, who under the Civil Rights Act
would have been born subject to a foreign power and therefore not a “citizen,” to become a “citizen of the
United States.” With no doubt existing as to who was a “natural-born citizen” (Minor v. Happersett
(1875)), the Fourteenth Amendment now put an end to the doubts as to who among those who were born
or naturalized in the United States were “citizens of the United States.” Rogers v. Bellei, 401 U.S. at 842
(Black, J., dissenting). So now we had a constitutional rule explaining who of those born or naturalized in
the United States could be “citizens of the United States.” This new constitutional rule, while not directly
creating “natural born Citizens,” allowed for more persons to be placed in a position to be able to
procreate “natural born Citizens.” These new “citizens of the United States,” born in the United States to
one or two alien parents, would now become the new parents to children born to them in the United States
who would under those birth circumstances qualify as “natural born Citizens.” So what the expansive
application of the “subject to the jurisdiction” clause did was to allow our nation to not only rely on
naturalization after birth to create new “citizens of the United States,” but also to use birth in the United
States to add to those ranks.

13. So just as qualifying persons who were born out of the United States were made “citizens of the
United States” by naturalization “at birth” under the early naturalization acts, so were those qualifying
persons who were born in the United States made “citizens of the United States” by naturalization “at
birth” under a liberal application of the Fourteenth Amendment “subject to the jurisdiction thereof” clause.
These citizens upon birth automatically became “citizens of the United States” and did not need any
further naturalization as did children born abroad to alien parents who could naturalize only after birth.
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Obama's enablers maintain that there is no such thing as naturalized "at birth." Of course, they maintain
that because Obama, if born in Hawaii, acquired that exact status at birth which makes it impossible for
him to be an Article II "natural born" Citizen.

With regard to children born out of the United States, that there exists naturalization “at birth” is
confirmed by U.S. v. Wong Kim Ark 169 U.S. 649 (1898) and Rogers v. Bellei, 401 U.S. 815, 840-45
(1971) (J. Black, J. Brennan, and J. Douglas, dissenting), which consider persons born abroad to U.S.
citizen parents to be naturalized at birth. See also 8 U.S. C. Sec. 1401(c)-(e), and (g)-(h) et seq. (uses the
phrase “nationals and citizens of the United States at birth”).

With regard to children born in the United States, the early naturalization acts also show that Congress’s
naturalization power also extended to anyone who may be born in the United States. That power included
being able to declare someone born in the United States a “citizen of the United States” “at birth” if it so
desired. In fact, Congress in the Civil Rights Act of 1866, applied its naturalization powers to children
born in the United States. During the debates on the act, Senator Trumbull of Illinois, chairman of the
committee that reported the civil rights bill, moved to amend the bill to make the first sentence read: “All
persons born in the United States, and not subject to any foreign
power, are hereby declared to be citizens of the United States without distinction of
color.” Cong. Globe, 39th Cong., 1st Sess. 498 (1866). Senator Cowan of Pennsylvania, who opposed both
the Civil Rights Act and the Fourteenth Amendment that followed, asked “whether it will not have the
effect of naturalizing the children of Chinese and Gypsies born in this country?” Senator Trumbull replied,
“Undoubtedly.” Cong. Globe, 39th Cong., 1st Sess. 573-574 (1866). Additionally, the U.S. Supreme Court
in Elk v. Wilkins, 112 U.S. 94 (1884), held that Indians, who were born in the United States, were not
citizens of the United States unless they had been naturalized by treaty or by a federal collective
naturalization statute, or taxed or recognized as a citizen by the United States or a state. Hence, in this
Civil Rights Act, the Fourteenth Amendment which constitutionalized that Act, 8 U.S.C. Sec. 1401(a) and
(b), any other applicable Act, Congress applied its naturalization powers to children born in the United
States, but only if those U.S.-born children were not born to U.S. citizen parents were those laws necessary
for them to be granted the status of a “citizen” of the United States. In this connection, it is telling that
Congress in the Naturalization Act of 1790, 1795 and the many that followed up to the time of Wong Kim
Ark (1898), considered a child born to parents who were subject to a foreign power to be himself/herself
an alien, regardless of where that child was born.

Being made a “citizen of the United States” “at birth” by being born abroad to one or two U.S. “citizen”
parents or by being born in the United States to one or two alien parents are both cases of naturalization
“at birth.” Naturalization is necessary because of the child being born with foreign allegiance and
citizenship which he or she inherits from his or her alien parent or parents. Naturalization at birth is in
such cases necessary because the child is not born within the full and complete allegiance and jurisdiction
of the United States, but rather also in the allegiance and jurisdiction of a foreign power. It is to be
understood that one who is naturalized “at birth” needs no further naturalization and becomes a “citizen of
the United States” automatically at the moment of birth. Hence, in a practical sense, such a citizen is not
“naturalized” but in a legal and theoretical sense, he or she is.

14. Requiring that someone’s parents be “free and white” is surely discriminatory by today’s standards
and not tolerated in our citizenship laws. But requiring that someone’s parents be citizens is still quite
common throughout the world including the United States when it comes to granting citizenship and
naturalization benefits to someone. See 8 U.S.C. Sec. 1401 which includes many instances of the need
that a person’s parents be U.S. citizens in order for that person to be entitled to the citizenship benefit
available. It should be understood that the Civil Rights Act of 1866 removed any need that the child born
in the United States be born to parents who are “free and white” in order to be admitted to the United
States as a “born . . . citizen of the United States” but since it required that the child not be born “subject to
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any foreign power,” it did not remove the need that the child’s parents be citizens. To the extent that the
Fourteenth Amendment has been interpreted by our courts (see U.S. v. Wong Kim Ark (1898)) not only to
remove the status of “free and white” but also citizenship of the parents from our citizenship laws as they
pertain to children born in the United States, it only admits such children to membership in the United
States as “born . . . citizens of the United States” and not as “natural born Citizens,” which under the
original American common law definition of that clause requires that the child’s parents be themselves
“citizens” in order for the child to be born with such status.

15. The Naturalization Acts of 1790, 1795, and 1802 prove that our nation did not adopt the English
common law jus soli rule of citizenship. On the contrary, these acts abrogated that rule as being applicable
in the United States. The Naturalization Act of 1795 show that the Third Congress “considered” a child
born abroad to citizen parents to be “as a citizen of the United States” rather than to be as the First
Congress provided in the 1790 Act “as a natural born citizen." In both cases, these citizens were
naturalized at birth. Regarding children born in the United States to alien parents, the Third Congress, like
the First Congress, continued to treat them as aliens who became naturalized upon the naturalization of
their parents if done during their minority and on their own if done thereafter. So there was no jus soli
anywhere in either the 1790 or 1795 Acts. The same was repeated in the Naturalization Act of 1802. All
this confirms that the Founders and Framers required birth in the United States along with "citizen
parents" as the constituent elements of a "natural born Citizen."

16. The 1790, 1795, and 1802 statutes bring us to the inescapable conclusion that a “natural born Citizen”
was a child born in the country to citizen parents. They also show that the fact that a child became a U.S.
citizen from the moment of birth did not mean that the child was a “natural born Citizen.” Under both
statutes, if a child was born in the United States but to alien parents, the child could become a naturalized
citizen if his or her parents naturalized before the child’s age of majority or if the child filed a
naturalization petition after reaching the age of majority. If the child was born to United States citizen
parents, but born out of the United States, the child was only “considered as natural born citizen[]” under
the 1790 Act. But this was still a naturalized citizen from birth which was given by statute all the rights of
a “natural born Citizen.” Under the 1795 Act, if the child was born to United States citizen parents, but
born out of the United States, the child was only “considered as citizen of the United States,” not a
“natural born citizen” which is what the First Congress called this citizen. Now, the Third Congress made
sure that we knew that that citizen was a naturalized citizen from birth and that he or she was not a
“natural born Citizen” and thereby not eligible to be elected President. Hence, only if the child was born
in the United States to citizen parents did the child’s birth circumstances escape the reach of these acts.
Since it was only a child born in the United States to citizen parents who escaped needing the Act to
become a “citizen of the United States” and became a “citizen” by no such law but rather by the law of
nature, it was this child who was a “natural born Citizen.”

17. If a person is born in the country to citizen parents, Congress has no power to change that "natural
born Citizen" status. If someone is either not born in the country or not born to citizen parents, then
Congress has naturalization power over the citizenship status of that person because that person in either
case was born with alienage upon which Congress can act.

18. There also exists historical evidence which supports my reading of the text of the Jefferson statute and
the early naturalization acts. This evidence confirms that when Jefferson referred to an infant
“wheresoever” born, he was also including children born in Virginia and not only those out of it and that
Congress in its early naturalization acts treated children born in the United States to alien parents as aliens
themselves.

Patrick J. Charles, in his recent law review article explains that The Foreign Relations Committee in 1874
sought to put into place uniform standard that would define citizenship at birth. Patrick J. Charles,
Decoding the Fourteenth Amendment’s Citizenship Clause: Unlawful Immigrants, Allegiance, Personal
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Subjection, and the Law, 51 Washburn L.J., Issue 2 (forthcoming Spring 2012) [Charles], accessed at
http://ssrn.com/abstract=1944018. The bill, introduced by Massachusetts Rep. Ebenezer R. Hoar,
provided:

[A] child born within the United States of parents who are not citizens, and who do not reside
within the United States, and who are not subject to the jurisdiction of the United States, shall not
be regarded as a citizen thereof, unless such child shall reside in the United States, or unless his or
her father, or in case of death of the father his or her mother, shall be naturalized during the
minority of such child, or such child shall within six months after becoming of age file in the
Department of State, in such form and with such proof as shall be prescribed by the Secretary of
State, a written declaration of election to become such citizens, or shall become naturalized
under general laws.143

Id. (citing Cong. Rec., 43rd Cong., 1st Sess. 3279 (1874) [Cong. Rec.]). Charles further explains that
“[w]hat makes this provision of such constitutional significance is that it conditioned citizenship on the tenets
of allegiance and domicile. In particular the provision disqualified from citizenship the children of alien
parents temporarily present.” He explains that those who opposed the bill did so primarily because the bill
treated naturalized citizens differently from native citizens. Charles continues:

To date, no prominent scholar has found any newspaper editorial or narrative claiming the bill to
be a violation of the Fourteenth Amendment. It is known that the Boston Daily Globe supported
the bill as “properly” excepting “a child born within the United States of parents who are neither
residents, nor have been naturalized during its minority[.]”146 [146 Boston Daily Globe (Boston,
MA), April 25, 1874, pg. 4] Meanwhile, all other newspaper accounts, at least that this author has
found, merely summarized the debate proceedings and provided no commentary as to its
constitutionality.147 [147 See Boston Daily Advertiser (Boston, MA), April 23, 1874, pg. 1, col.
8; The New York Tribune (New York, NY), April 23, 1874, pg. 2, col. 2; New York Times
(New York, NY), March 30 1874, pg. 5, col. 1.]

Charles, at 24. No one took issue with the bill excluding from citizenship children born in the United States to
non-resident alien parents except for New York Rep. Robert S. Hale, who objected by saying that any child
born in the United States regardless of the citizenship of the parents was a “citizen of the United States.”
Cong. Rec. at 3460. But Charles explains that during four days of debate on the bill, no one else in the House
objected to the bill on this ground. Id. at 25. In defense of his bill, Hoar explained that the bill would bring the
Fourteenth Amendment in line with what its purpose was in correcting the Dred Scott decision and thereby
clear up any doubts as to who was a person born in the United States and subject to its jurisdiction which
entitled that person to be a Fourteenth Amendment “citizen of the United States.” Id.

As can be seen from the text of this proposed bill, it contains elements of both Jefferson’s citizenship law
and Congress’s early naturalization acts. What is does which Jefferson and Congress did not do is state
expressly that it covered children born in the United States to parents who are not citizens. This confirms
that, while they both did not use the same explicitly language, both Jefferson and Congress did the same in
their laws. We can see the rest of the bill contains the same elements contained in the Jefferson and
Congress statutes. Congress required that the parents resided in the United States and so does this bill.
Both Jefferson and Congress allowed the alien child to become naturalized upon the father’s (or mother if
the father was dead) naturalization (Jefferson) or the parents’ naturalization (Congress), if done before the
child reached the age of majority and on his or her own if done thereafter. So we can see that I have
interpreted both Jefferson’s and Congress’s citizenship and naturalization statutes. We know that my
interpretation is correct because that very same interpretation of the early statutes, i.e., “a child born in the
United States of parents who are not citizens,” was used by Congress in 1874 as the basis of a citizenship
bill which was supposed to provide the correct reading of the Fourteenth Amendment.
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The Expatriation Act of 1866

This Act of Congress further shows how our nation on matters of citizenship relied upon natural law and
the law of nations and not the English common law. Indeed, in this Act, Congress confirmed that the right
to expatriate was a natural right which formed a fundamental right within a republican form of
government.

The Fourteenth Amendment Did Not Change the Definition of a “Natural Born Citizen”

The Fourteenth Amendment did not abandon our commitment to natural law and the law of nations to
define a “natural born Citizen.” For sure, the amendment did not directly amend the meaning of an Article
II “natural born Citizen” or Article II itself. As we shall see, we continued to define that clause under the
“common law” which provided meaning to the clause. Rather what the Fourteenth Amendment did was
expand the class of people who could become members of the United States which the amendment calls
“citizens of the United States.” While the amendment did not directly change the meaning of a “natural
born Citizen,” it did impact upon the clause. It has an effect of the clause, for by expanding the class of
person who could become “citizens of the United States,” it gave us more citizens who could go on and
create more “natural born Citizens.”

The Civil Rights Act of 1866

In Dred Scott v. Sandford, 60 U.S. 393 (1856), the United States Supreme Court said that slaves and their
descendents, whether free or not, were not members of American society even though born on United
States soil and unlike the American Indians subject to the jurisdiction thereof. Hence, the Court said that
they were not “citizens of the United States.” Congress saw a need to correct that ruling. To correct that
ruling, in 1866, Congress passed the Civil Rights Act of 1866. 14 Stat. 27-30, April 9, 1866 A.D. Again,
the Constitution only gave to Congress under Article I, Section 8, Clause 4, only the power “[t]o establish
an uniform Rule of Naturalization.” Pursuant to that naturalization power, Congress passed the Civil
Rights Act of 1866. Congress did not pass this act to defined an Article II “natural born Citizen,” but
rather to define an Article I “Citizen of the United States.”

With the Civil Rights Act, Congress first affirmatively declared what persons born in the United States
were recognized as "citizens of the United States." Before that point, Congress had legislated only on the
citizenship status of persons born out of the United States and their children no matter where born. The
Act declared citizens of the United States “all persons born in the United States, and not subject to any
foreign power, excluding Indians not taxed.” 14 Stat. 27; Rev. Stat. Sec. 1992. It should be understood that
the Civil Rights Act of 1866 removed any need that the child born in the United States be born to parents
who are “free and white” in order to be admitted to the United States as a “born . . . citizen of the United
States.” Hence, this Act removed from citizenship any factor related to color, race, or past condition of
servitude. But as we shall see below where we examine pertinent decision of our U.S. Supreme Court,
since it required that the child not be born “subject to any foreign power,” it did not and could not remove
the need that the child’s parents be citizens. Because of the controversial nature of the Act, Congress saw
fit to introduce and have passed a constitutional amendment which would protect what the Act sought to
accomplish from the political whims of future Congresses and state governments. We know that this Act
became the precursor to the Fourteenth Amendment which was passed in 1868.

Trumbull and the Congress rejected the English common law’s jus soli rule which provided that any alien
in amity located within the King’s dominion owed a local allegiance to the King which, while only
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temporary and existing as long as that alien remained within the King’s dominion, was strong enough to
make an issue born in the King’s dominion to that alien a “natural born subject.” This would also explain
why Congress, in the Civil Rights Act of 1866, included the language, “not owing allegiance to any
foreign power, ” rather than language to the effect of “owing allegiance to the United States.”

Rep. John Bingham, in the House on March 9, 1866, in commenting on the Civil Rights Act of 1866
which was the precursor to the Fourteenth Amendment stated Vattel’s definition thus: "[I] find no fault
with the introductory clause, which is simply declaratory of what is written in the Constitution, that every
human being born within the jurisdiction of the United States of parents not owing allegiance to any
foreign sovereignty is, in the language of your Constitution itself, a natural born citizen. . . . ” John A.
Bingham, (R-Ohio) US Congressman, March 9, 1866 Cong. Globe, 39th, 1st Sess., 1291 (1866), Sec.
1992 of U.S. Revised Statutes (1866)).

Bingham had stated the same thing in 1862:

Does the gentleman mean that any person, born within the limits of the Republic, and who has
offended against no law, can rightfully be exiled from any State or from any rood of the Republic?
Does the gentleman undertake to say that here, in the face of the provision in the Constitution, that
persons born within the limits of the Republic, of parents who are not the subjects of any other
sovereignty, are native-born citizens, whether they be black or white? There is not a textbook
referred to in any court which does not recognise the principle that I assert.

Cong. Globe, 37th, 2nd Sess., 407 (1862). Bingham used the condition “of parents who are not the
subjects of any other sovereignty.” His choice of language is broad, including all parents who were
subjects or citizens of any other nation. He did not limit those parents to diplomats or invading armies.
Rather, he disqualified any child from being a “natural born citizen,” who he also called a “native-born
citizen[],” who may be born to any parents, whether acting in a public or private capacity, who were not
“citizens of the United States.” Bingham’s definition of a “natural born citizen” is consistent with Vattel’s
and with the U.S. Supreme Court’s. We will see that Minor v. Happersett (1875) and U.S. v. Wong Kim
Ark (1898), citing and quoting Minor’s definition of the clause, confirmed this same definition.

Chief Justice Fuller, dissenting in Wong Kim Ark, gives us a clear picture of the purpose and workings of
the Civil Rights Act of 1866. There he explained:

The Civil Rights Act became a law April 9, 1866 (14 Stat. 27, c. 31), and provided: "That all
persons born in the United States and not subject to any foreign power, excluding Indians 720*720
not taxed, are hereby declared to be citizens of the United States." And this was reenacted June 22,
1874, in the Revised Statutes, section 1992.

The words "not subject to any foreign power" do not in themselves refer to mere territorial
jurisdiction, for the persons referred to are persons born in the United States. All such persons are
undoubtedly subject to the territorial jurisdiction of the United States, and yet the act concedes that
nevertheless they may be subject to the political jurisdiction of a foreign government. In other
words, by the terms of the act all persons born in the United States, and not owing allegiance to
any foreign power, are citizens.

The allegiance of children so born is not the local allegiance arising from their parents merely
being domiciled in the country, and it is single and not double allegiance. Indeed double allegiance
in the sense of double nationality has no place in our law, and the existence of a man without a
country is not recognized.
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But it is argued that the words "and not subject to any foreign power" should be construed as
excepting from the operation of the statute only the children of public ministers and of aliens born
during hostile occupation.

Was there any necessity of excepting them? And if there were others described by the words, why
should the language be construed to exclude them?

Whether the immunity of foreign ministers from local allegiance rests on the fiction of extra-
territoriality or on the waiver of territorial jurisdiction by receiving them as representatives of other
sovereignties, the result is the same.

They do not owe allegiance otherwise than to their own governments, and their children cannot be
regarded as born within any other.

And this is true as to the children of aliens within territory in hostile occupation, who necessarily
are not under the protection of, nor bound to render obedience to, the sovereign whose domains are
invaded; but it is not pretended that the children of citizens of a government so situated would not
become its citizens at their birth, as the permanent allegiance 721*721 of their parents would not
be severed by the mere fact of the enemy's possession.

If the act of 1866 had not contained the words, "and not subject to any foreign power," the children
neither of public ministers nor of aliens in territory in hostile occupation would have been included
within its terms on any proper construction, for their birth would not have subjected them to ties of
allegiance, whether local and temporary, or general and permanent.

There was no necessity as to them for the insertion of the words although they were embraced by
them.

But there were others in respect of whom the exception was needed, namely, the children of aliens,
whose parents owed local and temporary allegiance merely, remaining subject to a foreign power
by virtue of the tie of permanent allegiance, which they had not severed by formal abjuration or
equivalent conduct, and some of whom were not permitted to do so if they would.

And it was to prevent the acquisition of citizenship by the children of such aliens merely by birth
within the geographical limits of the United States that the words were inserted.

Wong Kim Ark, at 719-21(Fuller, C.J., dissenting).

The inclusion by Congress of the language “not subject to any foreign power” amply shows that the
United States never did up to that point in time accept the English common law jus soli rule of citizenship.
Under English common law, it was sufficient if an alien in amity had local or temporary allegiance to
make his child born in the King’s dominion a “natural born subject,” even though that alien without doubt
had an existing allegiance to some foreign power. In other words, even if the parents had such allegiance
and attachment to a foreign power at the time of the child’s birth, and provided the parent was not a
diplomat or army invader, the child born in the King’s dominion was still given English “natural born
subject” status. But under the Civil Rights Act of 1866, Congress was not satisfied with just excluding
children of diplomats or invading armies. It said in the Act if a child were to be granted birthright
citizenship by being born in the United States, his or her parents would have to be completely and totally
free from any allegiance to any foreign power. That means that such parents would have had to have
either been born only with natural allegiance to the United States and acquired no other or sworn off any
and all foreign allegiance by being naturalized as a U.S. citizen. With such a demanding standard, neither
did mere domicile nor residency of the child parents suffice, for the parents natural allegiance, not having
been renounced, could still pass to any children by jus sanguinis. The English common law did not
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concern itself with the allegiance of the child’s parents. Rather, the King was satisfied with the little local
and temporary allegiance of the child’s parents. He did not care if the parents at the time of the child’s
birth were subjects of a foreign power and owed that power allegiance. So the child’s mere birth in the
King’s dominion was sufficient to make a “natural born subject.” But not so in the United States, where
Congress demanded full and complete allegiance only to the United States from not only the children of
diplomats and invading armies who because of their function could not provide such allegiance, but from
children born to all aliens in the United States.

The Fourteenth Amendment

On June 16, 1866, just two months after Congress enacted the Civil Rights Act, it proposed the Fourteenth
Amendment. It declared it ratified on July 28, 1868. The question then arises whether the Fourteenth
Amendment changed or amended Article II’s “natural born Citizen” clause. A study of the amendment
text, its legislative history, and subsequent U.S. Supreme Court cases show that the amendment did not
amend the “natural born Citizen” clause. Despite this evidence, people like Mr. Rove argue that under the
Fourteenth Amendment any person born in the United States and “subject to the jurisdiction thereof,”
regardless of the citizenship of his or her parents, is a “natural born Citizen.”

Let us first examine the amendment’s text. Some do not explain how they make the quantum leap from
the amendment’s text referring to a “citizen of the United States” to it saying according to them a “natural
born Citizen.” They do not tell us that nowhere in the amendment will we find the words “natural born
Citizen” and that nothing in its history or in its debates suggests that its framers included in the
amendment “natural born Citizen” status or that they intended by the amendment to create or amend the
meaning of an Article II “natural born Citizen.” They also do not any provide any case law of the U.S.
Supreme Court which shows that the amendment now defines an Article II “natural born Citizen.”

On the contrary, the Fourteenth Amendment did not change the meaning of an Article II “natural born
Citizen.” It did not modify "natural born Citizen" status as originally conceived by the Framers and as
confirmed by the above-cited Supreme Court cases. The amendment’s text alone is telling. Any simple
reading of the Fourteenth Amendment shows that its citizenship status is not sufficient for one to be
eligible to be President. Under Article II, one must be a “natural born Citizen” and not only a “Citizen of
the United States” which is the status provided by the amendment. Article II mentions "natural born
Citizen" and "Citizen of the United States" while the Fourteenth Amendment mentions "citizen of the
United States." We have seen above that the Constitution must be read as one whole document and all its
words must be given meaning. The framers of the Fourteenth Amendment were well aware of the
Constitution using the words “natural born Citizen” and “Citizen of the United States.” The knew from a
simple reading of Article II that the two types of citizens were included therein and that there was a critical
distinction between the two types which was that only a “natural born Citizen” could be President after
expiration of the grandfather period. Hence, when the Fourteenth Amendment says "citizen of the United
States," it must be referring to the same "Citizen of the United States" found in Article II and in other parts
of the original Constitution and not to Article II's "natural born Citizen." We simply cannot reasonably
concluded that the framers of the Fourteenth Amendment conflated the two classes of citizens and made
they both in something new which they also called ‘citizens of the United States.” We also have to
acknowledge that the framers of the amendment were familiar with case law of the United States Supreme
Court which had already defined a “natural born Citizen.” See The Venus (Marshall, C.J. dissenting and
concurring for other reasons); Dred Scott (Daniels, J., concurring). The words “natural born” must be
given a meaning all of their own. The amendment’s text alone equates a born “citizen of the United
States” with a naturalized citizen. This alone tells us that since a “citizen of the United States” can also
include a naturalized citizen, it is not sufficient to simply say that a person is a “citizen of the United
States” and therefore an Article II “natural born Citizen.” The only reasonable conclusion that we can
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draw from the text of the amendment is that the framers meant to define simple citizenship, or initial
membership in the United States which Article I and II call “Citizen of the United States” and not the
more exacting standard of the presidential eligibility clause which it calls “natural born Citizen.”

In Steel Co. v. Citizens for a Better Environment, (1998) the court said “jurisdiction is a word of many,
too many, meanings.” Therefore, it is important to discover the operational meaning behind “subject to the
jurisdiction” as employed under the Fourteenth Amendment rather than assuming its meaning from other
usages of the word jurisdiction alone. In Plyer v. Doe, 457 U.S. 202, 211-215 (1981), the U.S. Supreme
Court found that for Fourteenth Amendment due process and equal protection purposes, one “within the
jurisdiction” of a state is equivalent as one “subject to its laws.” “In appellants’ view, persons who have
entered the United States illegally are not ‘within the jurisdiction’ of a State even if they are present within
a State’s boundaries and subject to its laws. Neither our cases nor the logic of the Fourteenth Amendment
supports that constricting construction of the phrase ‘within its jurisdiction’” (457 U.S. at 211). Rather, the
Court explained that “the protections of the Fourteenth Amendment extends to anyone … who is subject to
the laws of a State.” Id. at 215. So we see that our U.S. Supreme Court has ruled that “within its
jurisdiction” means “subject to its laws.” But then as we shall see below, Wong Kim Ark told jus that
“subject to the jurisdiction” also means subject to the laws of the United States.” So given how the U.S.
Supreme Court has interpreted “subject to the jurisdiction,” we have a situation in which two different
clauses in the same constitutional amendment have been given the same exact meaning. But given the
careful use of words by the framers of the amendment, it is unlikely that they would have used two
different clauses in one amendment and given them the same meaning. Given that, as Plyer instruct, just
being physically present in the territory of the United States makes one subject to its laws and one must be
physically present in its territory to be “born . . . in the United States,” would not the framers of the
amendment have provided more express language to clearly convey their intent to merely require that a
person be born subject to the laws of the United States in order to be considered a “citizen of the United
States?” Would the framers have given such little meaning to the “jurisdiction” clause given that just
being born in the United States made someone subject to its laws? The answer is that they meant much
more than just being subject to its laws when they wrote “subject to its jurisdiction.” So what did they
mean?

Justice Fuller explained in his dissent in Wong Kim Ark: “The act was passed and the amendment
proposed by the same Congress, and it is not open to reasonable doubt that the words "subject to the
jurisdiction thereof" in the amendment were used as synonymous with the words "and not subject to any
foreign power" of the act.” Wong Kim Ark at 721 (Fuller, C.J., dissenting). Senators Trumbull and
Reverdy Johnson, concurred in that view, Senator Trumbull saying: "What do we mean by `subject to the
jurisdiction of the United States'? Not owing allegiance to anybody else; that is what it means." And
Senator Johnson: "Now, all that this amendment provides is that all persons born within the United States
and not subject to some foreign power — for that no doubt is the meaning of the committee who have
brought the matter before us — shall be considered as citizens of the United States." Cong. Globe, 1st
Sess. 39th Cong., 2893 et seq. Id. at 721-22

The legislative debates on the Fourteenth Amendment show what citizenship meant in the United States
prior to adoption of the Fourteenth Amendment. It shows how central to citizenship was the requirement
of allegiance only to the United States and no other foreign nation. The legislative debates on the
Fourteenth Amendment show that the prime architect of the amendment meant to keep a strict standard not
only for defining a “natural born Citizen,” but also for defining a “Citizen of the United States.” As we
shall see when we examine the Wong Kim Ark decision below, that Wong Kim Ark loosened the standard
for initial membership in the United States which the amendment calls “citizen of the United States” by
interpreting “subject to the jurisdiction thereof” as meaning only subject to the laws of the United States
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does not change what the framers of the amendment thought of the existing law concerning not only being
a “natural born Citizen” but just being a “citizen.” These debates show that these prime architects of the
amendment required complete political allegiance to the United States and to no other nation in order to be
a citizen thereof.

This requirement of absolute and complete allegiance to the United States from the moment of birth
reflects back to the meaning of an Article II “natural born Citizen.” What Howard and Trumbull said
about jurisdiction is a reflection of what it had meant to be a “natural born Citizen,” i.e., being born in the
United States to parents who did not owe any allegiance to any foreign power which meant that the parents
had to be “citizens of the United States.” If Fourteenth Amendment "jurisdiction" were to be interpreted
and applied as fully and completely “subject to the jurisdiction" of the United States, including its political
and military authority and not just its laws, which is probably the intent of the framers of the amendment,
then the child's parents of a child born in the United States would have to be either "natural born Citizens"
or "citizens of the United States" in order for that child to be a “born . . . citizen of the United States”
under that amendment. Under such an interpretation of the jurisdiction clause, the amendment would
actually define a "natural born Citizen." In any event, the U.S. Supreme Court in Minor v. Happersett
(discussed below) declared Virginia Minor to be a “natural born Citizen” and therefore a “citizen” without
even discussing, interpreting, or applying the Fourteenth Amendment’s “subject to the jurisdiction” clause
which informs us that a person wanting to demonstrate that he or she is a “natural born Citizen,” given the
time-honored American common law definition of a “natural born Citizen” which requires birth in the
country to citizen parents, does not have to satisfy that jurisdictional clause to be a “natural born Citizen”
and “citizen.”

As to the purpose of the amendment, it was not passed to alter the meaning of an Article II “natural born
Citizen.” There was no national debate concerning changing the Article II eligibility requirements to be
President. If the framers of the Amendment sought to change those requirements or believed that what
they were doing was going to impact those requirements, there sure would have been a robust debate on
the subject in Congress. They would have debated what the purpose of the “natural born Citizen” clause
was in the eyes of the Founders and Framers. The Founders and Framers were very much concerned
about loyalty to the new nation and protecting it from both foreign and domestic enemies. As John Jay
revealed through his letter to President Washington. They wanted to make sure that future presidents and
commanders of the military forces had sole and undivided loyalty to the United States. If their intent was
to change the meaning of the clause, the framers of the amendment would have had to examine the
Founders’ and Framers’ motivations for including the “natural born Citizen” clause in Article II.

But there was no such debate. Rather, the amendment was passed during Reconstruction to bestow initial
membership in the United States upon freed slaves who most framers disagreed with Dred Scott and
believed were already citizens. Many wanted to overrule Dred Scott. In Strauder v. West Virginia, 100
U.S. 303, 310, 25 L.Ed. 664 (1879), in commenting upon what the purpose of the Fourteenth Amendment
was, our U.S. Supreme Court said: "Its aim was against discrimination because of race or color. As we
have said more than once, its design was to protect an emancipated race, and to strike down all possible
legal discriminations against those who belong to it. To quote further from 16 Wall., supra: 'In giving
construction to any of these articles [amendments], it is necessary to keep the main purpose steadily in
view.' 'It is so clearly a provision for that race and that emergency, that a strong case would be necessary
for its application to any other.' " No one believed the amendment was changing the law other than to
overrule Dred Scott.

The amendment was needed to remove any doubts regarding whether blacks could be United States
citizens. But the amendment only allowed these slaves and their descendents to become a member of the
United States community by making them United States citizens. The intent and purpose of the

Copy provided courtesy of:  www.ProtectOurLiberty.org

Prot
ec

tO
urL

ibe
rty

.or
g



120

amendment was to provide equal citizenship to all Americans either born on United States soil or
naturalized therein and subject to the jurisdiction thereof. It did not grant “natural born Citizen” status. The
Amendment’s framers were familiar with how the Constitution in many places and the Naturalization Act
of 1790 (used “natural born citizens”) and 1795 (changed the statute to read just “citizens of the United
States”) distinguished between a “natural born citizen” and a “citizen of the United States.” If the
Amendment were to grant “natural born Citizen” status, it would have told us that a born citizen
thereunder was a “natural born Citizen” and not only a “citizen of the United States.” It also would not
have equated a born citizen thereunder to a naturalized citizen, for a naturalized citizen is not eligible to be
President. Hence, the Amendment only confers “citizen of the United States” status, as that is the exact
clause used by the Amendment itself and that is the same clause that appears in Articles I, II, III, IV and
Amendments Eleven, Fourteen, Fifteen, Nineteen, Twenty-Four, and Twenty-Six of the Constitution and
in various Congressional Acts. It just conveys the status of “citizen of the United States,” and as we have
also seen from how the First and Third Congresses handled the Naturalization Acts of 1790 and 1795,
being a “born . . . citizen of the United States” does not necessarily mean that one is a “natural born
Citizen.” Indeed, both Minor v. Happersett (1875) and U.S. v. Wong Kim Ark (1898) expressly told us
that the meaning of a “natural born Citizen” is not found in the Fourteenth Amendment or any other part
of the Constitution but rather in the common law. The Supreme Court decided these cases after we
adopted the Fourteenth Amendment in 1868 and the Court in both cases was asked to decide if the subject
person was a “citizen of the United States” under the Fourteenth Amendment.

The Fourteenth Amendment only tells us who may become members of the community called the United
States, i.e., those born on U.S. soil or naturalized and subject to the jurisdiction thereof are U.S. citizens,
“and nothing more.” Minor v. Happersett, 88 U.S. 162, 166, 22 L.Ed. 627, 21 Wall. 162 (1874). The
Fourteenth Amendment gave the status of "citizen of the United States" to all those persons born in the
United States or naturalized therein and "subject to the jurisdiction thereof." As to born citizens, the
Amendment was not needed to make anyone a "natural born Citizen," for that status was conferred upon a
child by natural law and the law of nations which citizenship rules as Minor instructs became American
common law. On the other hand, the Amendment was needed to clarify who may be a "citizen of the
United States." Under the probable meaning of the Amendment, it simply removed race, color, and
condition of servitude from the application of the natural law and law of nations definition of a “citizen”
and a “natural born citizen.” As the “subject to the jurisdiction thereof” clause is currently interpreted,
which interpretation is questionable and highly debated, the Amendment went as far as to take Congress's
power to "naturalize" a child born in the United States of parents who were not citizens (one parent or both
not citizens or even legal residents) as expressed by it in the 1866 Act and constitutionalized the status of
that child to be a "citizen of the United States." Additionally, a Fourteenth Amendment born "citizen of the
United States" does not need to go through any formal naturalization process as does a person wanting to
be a “citizen of the United States” but who was not born a "citizen of the United States" under any
Congressional Act. This more liberal rule can be better understood when we consider that Vattel informed
that England was an exception to the general rule for being born a native or indigenes, in that in England
the “single circumstance of being born in the country naturalises the children of a foreigner,” Vattel, at
Sec. 214.

What is important to understand when questioning Obama’s eligibility to be President is that neither the
Fourteenth Amendment nor any Congressional Act makes one a "natural born Citizen." Rather, what their
provisions create is at a maximum a born or naturalized "citizen of the United States" who are equal under
the law. They do not create a "natural born Citizen." Since the citizenship clause of the Fourteenth
Amendment is supposed to mirror Congress’s 1866 Act, the Amendment makes one a born citizen through
the Constitution who under the 1866 Act would have been a born citizen by naturalization by Congress
and by so doing it produced only a "citizen of the United States" and not a “natural born Citizen.” Since
Congress had neither the power nor intent to make anyone a “natural born Citizen” under the 1866 Act and
the Amendment merely followed the path of that Act, the Fourteenth Amendment also would not have
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made anyone a “natural born Citizen.” This interpretation is confirmed by Congressman John Bingham
who implicitly distinguished between a “natural born Citizen” and a “citizen of the United States.”
Bingham confirmed the understanding and the construction the Fourteenth Amendment Framers used in
regards to birthright and jurisdiction while speaking on the proposed civil rights act of 1866 that was being
discussed in the House on March 9, 1866: “I find no fault with the introductory clause, which is simply
declaratory of what is written in the Constitution, that every human being born within the jurisdiction of
the United States of parents not owing allegiance to any foreign sovereignty is, in the language of your
Constitution itself, a natural born citizen….”

So, the amendment offered initial membership to the United States. This initial membership since the
Founding, even confirmed in the grandfather clause of Article II, Section 1, Clause 5, has always been
simply called “Citizen of the United States.” Hence, if the amendment were to be used by any other person
to gain citizenship in the United States, he or she could only gain that same initial membership which we
call “Citizen of the United States.” As proof of this purpose, the amendment only includes the words,
“citizens of the United States.” Article II, Section 1, Clause 5 also speaks of “natural born Citizens” and
“Citizens of the United States.” Because the republic was new, the Framers grandfathered the initial
members to be eligible to be President. This class included the Founders and Framers themselves who
were born British “natural born subjects” and who were naturalized to be “Citizens of the United States”
by the power of the Declaration of Independence and by adhering to the American Revolution. But for
births after the adoption of the Constitution, it allowed only a “natural born Citizen” to be eligible to be
President. This latter class was comprised not of initial members of the United States (only “Citizens” and
nothing more), but rather the children of such initial members (children of “Citizens”) or the children of
later-generation members (children of “natural born Citizens”). Hence, simply being a born “Citizen of the
United States” is not sufficient to be eligible to be President, for in such case, the person’s birth
circumstance is missing citizen parents.

Some legislators also saw the amendment as a clarification on blacks and non-whites becoming eligible to
be President. This purpose is reflected in these statements:

“The Constitution of the United States provides that no person but a native-born citizen of the United
States, with other qualifications as to age and residence, shall be president of the United States…. Is the
Congress of the United States prepared at this time to adopt a proposition that negroes and Indians and
Chinese and all persons of that description shall be eligible to the office of President.” Senator Williams,
Cong. Globe, 39th Cong., lst Sess. 573 (1866).

“Now if you pass this bill you will allow the negroes of this country to compete for the high office of
President of the United States, because if they are citizens at all, they come within the meaning and letter
of the constitution of the united states, which allows all natural born citizens to become candidates for the
Presidency.” Rep. Rogers, Cong. Globe, 39th Cong. 1st Sess. 1122 (1866).

“I want to make another extract from the speech from the gentleman from New Jersey. He said ‘If you
pass this bill you will allow negroes to compete for the high office of President of the United States.’ As
for the fear which haunts the gentleman from New Jersey, if there is a negro in the country who is so far
above all the white men of the country that only four million of his own race can elect him president of the
United states over twenty six million of white people, I think we ought to encourage such talent in the
country.” Rep. Windham, Cong. Globe, 39th Cong. 1st Sess. 1158 (1866)

But even with such comments existing in the legislative debates, no one explained how blacks and other
non-whites were going to become eligible to be President. It is conceivable that the framers saw blacks
and non-whites becoming “citizens” under the proposed amendment and thereby being placed in a position
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to give birth to other “citizens” who would be the “natural born Citizens” and those eligible to be
President.

The Founders and Framers defined an Article II “natural born Citizen” as a child born in the country to
citizen parents. We cannot simply assume that the Fourteenth Amendment amended Article II and its
“natural born Citizen” clause. There is no such evidence that the Fourteenth Amendment framers did or
even intended to amend the meaning of an Article II "natural born Citizen."

Also noteworthy in understanding the Fourteenth Amendment is Rep. John Bingham, who during debate
on the floor of the House of Representatives on March 9, 1866, in commenting on the Civil Rights Act of
1866 which was the precursor to the Fourteenth Amendment, stated: "[I] find no fault with the
introductory clause, which is simply declaratory of what is written in the Constitution, that every human
being born within the jurisdiction of the United States of parents not owing allegiance to any foreign
sovereignty is, in the language of your Constitution itself, a natural born citizen. . . . ” John A. Bingham,
(R-Ohio) US Congressman, March 9, 1866 Cong. Globe, 39th, 1st Sess., 1291 (1866), Sec. 1992 of U.S.
Revised Statutes (1866). Bingham had taken the same position in 1862 when he stated:

“Does the gentleman mean that any person, born within the limits of the Republic, and who has offended
against no law, can rightfully be exiled from any State or from any rood of the Republic? Does the
gentleman undertake to say that here, in the face of the provision in the Constitution, that persons born
within the limits of the Republic, of parents who are not the subjects of any other sovereignty, are native-
born citizens, whether they be black or white? There is not a textbook referred to in any court which does
not recognise the principle that I assert.” (Cong. Globe, 37th, 2nd Sess., 407 (1862)).

Why would an influential Congressman such as Bingham say that child’s parents could not be subjects of
any foreign nation if we had accepted the colonial English common law rule of jus soli as the basis for
U.S. citizenship? If that jus soli rule prevailed, the citizenship of the child’s parents would not be an
impediment to that child becoming a citizen.

Amending the Constitution is a very serious and solemn undertaking. We surely cannot have constitutional
amendments by assumptions or implications. The more this is true when we are concerned with the
eligibility standards for the President and Commander in Chief of the Military and the Vice-President.
Rather, Article V of the Constitution must be followed to have any such amendment to the Constitution.

Depending how the courts interpret and apply that clause, the amendment will or will not define an Article
II "natural born Citizen." Again, the amendment did not amend Article II’s “natural born Citizen” clause.
Hence, we cannot indirectly or by implication allow such an amendment by giving the “subject to the
jurisdiction” clause a watered down meaning, i.e., subject to the laws of the United States, and then
declare that all “citizens of the United States” under the amendment are also “natural born Citizens.” The
point is made by the U.S. Supreme Court in Schneider v. Rusk, 377 U.S. 163 (1964), which stated
that a person who is naturalized is not eligible to be President. Id. at 165, 177. The Court also said: “We
start from the premise that the rights of citizenship of the native born and of the naturalized person are of
the same dignity, and are coextensive. The only difference drawn by the Constitution is that only the
‘natural born’ citizen is eligible to be President.” Id. at 165. In this sentence, the Court explained that just
being a “native born” citizen under the Fourteenth Amendment, which is equivalent to being a naturalized
citizen, is only a “start” and not the same as being a “natural born Citizen” because the Constitution says
that only a “natural born Citizen” is eligible to be President. Hence, the Court also said that after that
“start,” we must go further and recognize that a “natural born Citizen” is different from a “native born”
citizen in some material way. That material difference can only be that not only is a “natural born Citizen”
born in the United States (making him or her “native born”), but he or she is also born to citizen parents
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(making him or her a “natural born Citizen”). So, we “start” by recognizing that being a “native born”
citizen is at a minimum equivalent to being a naturalized citizen. Then we go further and recognize that if
a “native born” citizen wants to be eligible to be President which a naturalized citizen cannot be, he or she
must also be a “natural born Citizen.”

Requiring that someone’s parents be “free and white” is surely discriminatory by today’s standards and
not tolerated in our citizenship laws. But requiring that someone’s parents be citizens is still quite
common throughout the world including the United States when it come to granting citizenship and
naturalization benefits and someone. See 8 U.S.C. Sec. 1401 which includes many instances of the need
that a person’s parents be U.S. citizens in order for that person to be entitled to the citizenship benefit
available. To the extent that the Fourteenth Amendment has been interpreted by our courts (see U.S. v.
Wong Kim Ark (1898)) not only to remove the status of “free and white” but also citizenship of the
parents from our citizenship laws as they pertain to children born in the United States, it only admits such
children to membership in the United States as “born . . . citizens of the United States” and not as “natural
born Citizens,” which under the original American common law definition of that clause requires that the
child’s parents be themselves “citizens” in order for the child to be born with such status. Under the
Fourteenth Amendment as currently interpreted by the courts a la Wong Kim Ark (discussed below), if a
child is born in the United States to one or two domiciled alien parents who are neither diplomats nor
military invaders, that child is a “citizen of the United States,” which under the amendment itself is the
same citizenship status as that of a naturalized citizen. That alone tells us that a “citizen of the United
States” under the amendment is not necessarily the same as an Article II “natural born Citizen,” for to
equate the two classes of citizens would also make naturalized citizens eligible to be President when we
knew they are not. On the other hand, if a child is born in the United States or its jurisdictional equivalent
to parents who are either “natural born Citizens” or “citizens of the United States, then that child is not
only a “born . . . citizen of the United States” under the Fourteenth Amendment, but also an Article II
“natural born Citizen” which status was included in the Constitution since it adoption in 1787. This all
means that simply having the status of a “born . . . citizen of the United States” under the Fourteenth
Amendment, without also showing that one satisfies the original American common law definition of a
“natural born Citizen” does not bestow upon someone the status of an Article II “natural born Citizen.”

Congress has always been well aware that Article II, Section 1, Clause 5 distinguishes between a "natural
born Citizen" and a "Citizen of the United States" in a very critical way. After the adoption of the
Constitution, only the former was eligible to be President. For some to suggest that when Congress wrote
"citizen of the United States" in the Naturalization Act of 1795 or any Act for that matter, they also
secretly meant "natural born Citizen" is utter nonsense. And for him to put forth the notion that when
Congress wrote "citizen of the United States" in the Fourteenth Amendment, it also really secretly meant
"natural born Citizen" is as absurd as his first position.

A “natural born Citizen” is by nature a child born in the country to citizen parents. The fact that the
Fourteenth Amendment is a constitutional amendment did not change that unless we can show that it did. I
have shown that the amendment, which by clear and plain text addresses only “citizens of the United
States” and not “natural born citizens,” did not directly alter the meaning of a “natural born Citizen.” What
it did was expand the class of people who can be born “citizens” who then may go on to become the
parents of “natural born citizens.” Hence, whenever the Fourteenth Amendment makes a born “citizen” of
someone who is not a “natural born Citizen,” the amendment is naturalizing that person at birth by
removing alienage inherited by that child at birth from one or two alien parents. Also, as far as any court
decision applying the amendment to declare any person to be a born “citizen of the United States,” we
have to understand that naturalization can also occur by judicial decision. Lord Coke in Calvin’s Case
(1608) and Justice Gray in Wong Kim Ark (1898) naturalized Calvin and Wong , respectively, at birth.
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The Founders and Framers included in the Constitution both “natural born Citizen” and “Citizen of the
United States.” Both of these phrases had separate and distinct meanings and must therefore be given
meanings of their own. The clause cannot be conflated or confounded so as to give no meaning to either
one. Marbury v. Madison, 5 U.S. 137, 174 (1805) ("It cannot be presumed that any clause in the
Constitution is intended to be without effect; and therefore such a construction is
inadmissible"). Article I says seven years and nine years a “Citizen of the United States” for eligibility to
be Representative and Senator, respectively. It does not say that such “Citizen of the United States” is
come into being either from birth or after birth. Congress was also given the power to naturalize which
can make a person a “Citizen of the United States” from birth or after birth. And when Congress exercises
this power it naturalizes those persons to be “Citizens of the United States.” Congress also passed the
Civil Rights Act of 1866, another naturalization act which provided for naturalization at birth, and had it
included into the Constitution as part of the Fourteenth Amendment. But we know that a naturalized
citizen, whether from birth or after birth, is not eligible to be President. Hence, it is not sufficient to be
eligible to be President for anyone to show that he or she is a “Citizen of the United States” under the
Fourteenth Amendment, Act of Congress, or treaty, for those citizenship statuses are the product of
naturalization under those very positive laws. Rather, only by conclusively proving that he or she is an
Article II “natural born Citizen” will that person be eligible to be President. This requirement must be
met in order to give the “natural born Citizen” and “Citizen of the United States” clause each their own
separate and distinct constitutional meaning and significance. In short, one who can only show that he or
she is a “Citizen of the United States” under the positive laws of the Fourteenth Amendment, Act of
Congress, or treaty, but not also an Article II “natural born Citizen” under American “common-law” is not
eligible to be President.

Wong Kim Ark says it all in the following passage, which proves that the Fourteenth Amendment did not
amend the meaning of an Article II “natural born Citizen” but rather only assured blacks that they would
be given the status as members in the United States called “citizens of the United States” as a birthright if
born in the United States and “subject to the jurisdiction thereof.” The Court said:

No one doubts that the Amendment, as soon as it was promulgated, applied to persons of African
descent born in the United States, wherever the birthplace of their parents might have been; and
yet, for two years afterwards, there was no statute authorizing persons of that race to be
naturalized. If the omission or the refusal of Congress to permit certain 704*704 classes of persons
to be made citizens by naturalization could be allowed the effect of correspondingly restricting the
classes of persons who should become citizens by birth, it would be in the power of Congress, at
any time, by striking negroes out of the naturalization laws, and limiting those laws, as they were
formerly limited, to white persons only, to defeat the main purpose of the Constitutional
Amendment.

The fact, therefore, that acts of Congress or treaties have not permitted Chinese persons born out of
this country to become citizens by naturalization, cannot exclude Chinese persons born in this
country from the operation of the broad and clear words of the Constitution, "All persons born in
the United States, and subject to the jurisdiction thereof, are citizens of the United States."

Id. at 703-04.

There are critical consequences as relate to who is eligible to be elected President flowing from the
Fourteenth Amendment not amending Article II’s “natural born Citizen” clause. These consequences go
to showing today who among our “citizens” are eligible to be President. U.S. v. Wong Kim Ark said:
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The power of naturalization, vested in Congress by the Constitution, is a power to confer
citizenship, not a power to take it away. "A naturalized citizen," said Chief Justice Marshall,
"becomes a member of the society, possessing all the rights of a native citizen, and standing, in the
view of the Constitution, on the footing of a native. The Constitution does not authorize Congress
to enlarge or abridge those rights. The simple power of the National Legislature is to prescribe a
uniform rule of naturalization, and the exercise of this power exhausts it, so far as respects the
individual. The Constitution then takes him up, and, among other rights, extends to him the
capacity of suing in the courts of the United States, precisely under the same circumstances
under which a native might sue." Osborn v. United States Bank, 9 Wheat. 738, 827. Congress
having no power to abridge the rights conferred by the Constitution upon those who have become
naturalized citizens by virtue of acts of Congress, a fortiori no act or omission of Congress, as to
providing for the naturalization of parents or children of a particular race, can affect citizenship
acquired as a birthright, by virtue of the Constitution itself, without any aid of legislation. The
Fourteenth Amendment, while it leaves the power, where it was before, in Congress, to regulate
naturalization, has conferred no authority upon Congress to restrict the effect of birth, declared by
the Constitution to constitute a sufficient and complete right to citizenship.

Id. at 703.

U.S. citizens are either created by natural law or positive law. The former are created “without any aid of
legislation.” The latter are created by the Fourteenth Amendment, Acts of Congress, and treaties. Once
someone is made a citizen under a positive law, it is the Constitution itself which will determine the
capacity of those rights. A “natural born Citizen” has always existed without the aid of any positive law
other than the law of nations. All other U.S. citizens have come into being by the Fourteenth Amendment,
Acts of Congress, or treaties. But Osborn and Wong say that these other “citizens” can only possess the
rights that the Constitution gives to them. Since the Constitution allows only a “natural born Citizen” to
be eligible to be President, and if these other citizens are not “natural born Citizen” by virtue of the law
that created them, they cannot constitutionally possess the right to be eligible to be President. What this
means is that while positive laws such as the Fourteenth Amendment, Acts of Congress, or treaties have
conferred upon these persons the status of “citizen of the United States,” these positive laws have not and
cannot confer upon these “citizens of the United States” the right to be elected President which the
Constitution in Article II itself confers only upon a “natural born Citizen.”

The latest word on the definition of a “natural born citizen” before the Fourteenth Amendment was
provided by Dred Scott in which Justice Daniels provided Vattel’s definition. This is the only definition
of a “natural born Citizen” that existed at that time. This is the same definition that was expressly
recognized by Chief Justice Marshall in The Venus and which the U.S. Supreme Court implicitly
recognized in Inglis and Shanks. As we have seen, neither the amendment’s text nor the debates show that
the Fourteenth Amendment was designed to change the definition of an Article II “natural born Citizen.”
Additionally, the amendment did not provide citizens with any new or additional privileges, immunities,
or rights. Rather, apart from providing protection of the already existing privileges, immunities, and
rights, what it did was provide definition for an Article I “Citizen of the United States,” which related to
both persons born or naturalized in the United States. So what the amendment did is define only one
component of a “natural born Citizen,” i.e., what a “Citizen” is. It did not in any way eliminate the need
that such a “citizen” be “natural born” as that term had been defined by the law of nature and the law of
nations and confirmed by American “common law.” Neither the text of nor debates on the amendment
show that the concept of “natural born” was even involved in the amendment. And it is this “natural born”
element, combined with the concept of “citizenship, which is nothing more than membership in a political
society, which establishes a political relationship between the new-born child and his or her parents and
the United States. For the Founders and Framers, this political relationship from the moment of birth is a
necessary element of a “natural born Citizen.” The Founders and Framers relied upon this political
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relationship to create in the new-born child sole and absolute allegiance and attachment to the United
States from the moment of birth. The amendment did not amend this political relationship which
emanates from birth in the country to parents who are already members of the political society known as
the United States of America. Hence, after the passage of the Fourteenth Amendment, the definition of a
“natural born Citizen,” i.e., a child born in the country to citizen parents, continued to prevail in the United
States.

U.S. Supreme Court Cases Which Confirm That The Fourteenth Amendment Did Not Change The
Meaning Of An Article II “Natural Born Citizen”

There are also several U.S. Supreme Court cases which confirm that the Fourteenth Amendment did not
change the meaning of an Article II “natural born Citizen.” These cases also confirm that our nation has
always defined a “natural born Citizen” under natural law and the law of nations which were adopted as
American “common law” and not the English common law.

The Slaughter-House Cases, 83 U.S. 36, 21 L.Ed. 394, 16 Wall. 36 (1872): In explaining the meaning of
the Fourteenth Amendment clause, “subject to the jurisdiction thereof,” said that the clause “was intended
to exclude from its operation children of ministers, consuls, and citizens or subjects of foreign States born
within the United States.” It confirmed what a “natural born Citizen” was. It meant born in the country to
citizen parents. Justice Field in dissent looked to make new law by expanding birthright citizenship.
He had his opportunity in the Ninth Circuit Court of Appeal case of Sing case which then lead to the
decision in Wong Kim Ark.

Ex parte Reynolds, 20 F.Cas. 582, 5 Dill. 394, No. 11,719 (C.C.W.D.Ark 1879): “[T]he offspring of free
persons…follows the condition of the father, and the rule partus sequitur patrem prevails in determining
their status. 1 Bouv. Inst., 198, § 502; 31 Barb. 486; 2 Bouv. Law Dict. 147; Shanks v. Dupont, 3 Pet. [28
U.S.] 242. This is the universal maxim of the common law with regard to freemen -- as old as the common
law, or even as the Roman civil law… No other rules than the ones above enumerated ever did prevail in
this or any other civilized country. In the case of Ludlam v. Ludlam, 31 Barb. 486, the court says: ‘The
universal maxim of [**17] the common law being partus sequitur patrem, it is sufficient for the
application of this doctrine that the father should be a subject lawfully, and without breach of his
allegiance beyond sea, no matter what may be the condition of the mother.’ The law of nations, which
becomes, when applicable to an existing condition of affairs in a country, a part of the common law of that
country, declares the same rule. Vattel, in his Law of Nations (page 101), says: ‘As the society cannot
exist and perpetuate itself otherwise than by the children of the citizens, these children naturally follow the
condition of their fathers and succeed to their rights. * * * The country of the father is, therefore, that of
the children, and these become true citizens merely by their tacit consent.’ Again, on page 102, Vattel
says: ‘By the law of nature alone, children follow the condition of their fathers and enter into all their
rights.’ This law of nature, as far as it has become a part of the common law, in the absence of any positive
enactment on the subject, must be the rule in this case.”

Minor v. Happersett, 88 U.S. 162, 167-68 (1875) held that Virginia Minor, a woman, was a “natural-born
citizen” and therefore a “citizen” who was entitled to the privileges and immunities of Article IV and the
equal protection of those privileges and immunities from state deprivation under the Fourteenth
Amendment, but that those privileges and immunities did not include any constitutional right to vote.
Minor had to first decide whether Virginia Minor was a citizen before it could decide whether she had the
right to vote under the privileges and immunities clause of Article IV which received equal protection
under the Fourteenth Amendment from state deprivation of that right. As part of its full and thoughtful
explanation of the origins and development of U.S. citizenship, it stated that
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The Constitution does not in words say who shall be natural-born citizens. Resort must be had
elsewhere to ascertain that. At common law, with the nomenclature of which the framers of the
Constitution were familiar, it was never doubted that all children born in a country of parents who
were its citizens became themselves, upon their birth, citizens also. These were natives or natural-
born citizens, as distinguished from aliens or foreigners. Some authorities go further and include as
citizens children born within the jurisdiction without reference to the citizenship of their parents.
As to this class there have been doubts, but never as to the first. For the purposes of this case, it is
not necessary to solve these doubts. It is sufficient, for everything we have now to consider, that all
children, born of citizen parents within the jurisdiction, are themselves citizens.

Id. at 167-68.

It is critical to know what law Minor relied upon so that we do not have to speculate what the meaning of a
“natural born Citizen” is. Once we identify that law, we can conclude with certainty what the Founders
and Framer meant when they wrote the “natural born Citizen” clause. So here we have the U.S. Supreme
Court holding that a “natural-born citizen” is a child “born in a country of parents who were its citizens.”

The Court did not find its definition of a “natural born Citizen” by looking to either the English common
law or the Fourteenth Amendment. Minor did not cite Vattel but as can be seen the Court’s definition of a
“citizen” and a “natural-born citizen” are taken directly out of Vattel’s The Law of Nations, Section 212,
and not from the English common law. The Court in defining a “natural-born citizen” basically repeated
what Pufendorf, Burlamaqui, Vattel, Ramsay, Tucker, Chief Justice John Marshall in The Venus, Inglis,
and Justice Daniels in Dred Scott said was a child entitled to birthright citizenship following the original
citizens’ creation of a new society.

There is no doubt that women may be citizens. They are persons, and by the fourteenth amendment
'all persons born or naturalized in the United States and subject to the jurisdiction thereof' are
expressly declared to be 'citizens of the United States and of the State wherein they reside.' But, in
our opinion, it did not need this amendment to give them that position. Before its adoption the
Constitution of the United States did not in terms prescribe who should be citizens of the United
States or of the several States, yet there were necessarily such citizens without such provision.
There cannot be a nation without a people. The very idea of a political community, such as a nation
is, implies an [88 U.S. 162, 166] association of persons for the promotion of their general welfare.
Each one of the persons associated becomes a member of the nation formed by the association. He
owes it allegiance and is entitled to its protection. Allegiance and protection are, in this connection,
reciprocal obligations. The one is a compensation for the other; allegiance for protection and
protection for allegiance.

For convenience it has been found necessary to give a name to this membership. The object is to
designate by a title the person and the relation he bears to the nation. For this purpose the words
'subject,' 'inhabitant,' and 'citizen' have been used, and the choice between them is sometimes made
to depend upon the form of the government. Citizen is now more commonly employed, however,
and as it has been considered better suited to the description of one living under a republican
government, it was adopted by nearly all of the States upon their separation from Great Britain, and
was afterwards adopted in the Articles of Confederation and in the Constitution of the United
States. When used in this sense it is understood as conveying the idea of membership of a nation,
and nothing more.
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Id. at 165-66. The law of nations spoke about “membership” in a nation. Under the English common law,
one was not a member of a nation. Rather, one was a “subject” of the King. This was a discussion about
who are citizens based on natural law, not the English common law.

We have to also consider that just one year before the Court decided Minor, House Report No. 784, dated
June 22, 1874, stated, “The United States have not recognized a ‘double allegiance.’ By our law a citizen
is bound to be ‘true and faithful’ alone to our government.” With such a concern, the United States would
not have granted citizenship to anyone which created a double allegiance to that individual. The most
serious problem with double allegiance came with military obligation. So we can see that our Congress
was quite concerned with any rule of citizenship creating dual allegiance.

The decision refers to “a country.” This is the word chosen in natural law. Country was not used in the
English common law. The English used the expression “dominion.” The law of nations referred to the
citizenship of the parents. The English common law did not deem the citizenship of the parents to be
relevant. Hence, when Minor said “the common-law,” it was not referring to the English common law,
which did not base it definition of a “natural born subject” on the child’s parents having to be themselves
“subjects,” but rather to American common law which had its basis in citizenship matters in natural law
and the law of nations which did require that a child had to be born in the country to citizen parents to be a
“natural born Citizen.” “Some authorities go further and include as citizens children born within the
jurisdiction without reference to the citizenship of their parents. As to this class there have been doubts,
but never as to the first.” Clearly this was not an expression of English common law which without doubt
considered the children born to aliens within the dominion and in the allegiance of the King to be “natural
born subjects.”

Some argue that Minor did not decide what a “natural-born citizen” was with any finality. They say that
the Court said “there have been doubts” whether children born in the United States to alien parents are
“natural-born citizens.” In effect, they are arguing that Minor only gave us one sufficient condition for
being a “natural-born citizen” and that it did not foreclose the possibility of other sufficient conditions also
existing. Upon reading Minor v. Happersett, 88 U.S. 162, 167-68 (1875), we see that the U.S. Supreme
Court gave us a definition of what a “natural-born citizen” is. It said that “[a]t common-law, it was never
doubted that all children born in a country of parents who were its citizens became themselves, upon their
birth, citizens also. These were natives or natural-born citizens, as distinguished from aliens or foreigners.
Some authorities go further and include as citizens children born within the jurisdiction without reference
to the citizenship of their parents. As to this class there have been doubts, but never as to the first.” Id. at
167-68. Through this statement the Court provided a definition of a special type of “citizen,” a “natural-
born citizen.” The Court did not give any other definition of a “natural-born citizen.” The Court did,
however, provide another definition of a “citizen” which the Court said “some authorities” advocated.
The Court did not say that this other possible class of “citizen” was, like the child born in the country to
citizen parents, also a “natural-born citizen.” In fact, it said that as to this other possible class of “citizen,”
“there have been doubts.” Some want us to read this sentence: “Some authorities go further and include
as citizens children born within the jurisdiction without reference to the citizenship of their parents” and
meaning this sentence: “Some authorities go further and include as natural-born citizens children born
within the jurisdiction without reference to the citizenship of their parents.” But there simply is no sound
reason why the Court would use “citizen” if it really meant to use “natural-born citizen,” especially in light
of the fact that the Court went through great lengths to explain how the first “citizens” came into being and
how their children became the “natural-born citizens.” So we can conclude that the Court provide the one
and only definition of a certain type of “citizen” which was a “natural-born citizen” and added that “there
have been doubts” whether another type of “citizen” existed, i.e., a child born in the United States to alien
parents. The Court called this latter person a possible “citizen,” it did not call him or her a possible
“natural-born citizen.”
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Minor said that there were no doubts as to who were the “natural-born citizens” and it provided a
definition of that class. On the other hand, Minor said that some authorities “include as citizens” this other
class of persons who they contended were “citizens.” It said that “there have been doubts” whether a child
born in the United States to alien parents was even a “citizen,” necessarily referring to a “born . . . citizen
of the United States” under the Fourteenth Amendment. The Court did not say that if such other
“authorities” were correct, that such a child would also be a “natural born Citizen” as was the child born in
the United States to citizen parents. The Court did not say that these authorities included as “natural-born
citizens” these other children who were born in the United States to alien parents. As to this other class of
persons, we know that the court was referring to the class of children born in the United States to non-U.S.
citizen parents who were black, Asian, white European, or of any other foreign stock. Except for the
children of former slaves, these children had always been considered as being born subject to a foreign
power. So, we can see by examining the “doubts” quote that the Court said there were doubts as to
whether a child born in the United States to alien parents was a “citizen.” The Court did not say that “there
have been doubts” whether that child is a “natural-born citizen.” Rather, the Court told us that there was
no doubt as to who the “natural-born citizens” are. The Supreme Court did state that the “citizenship” of
persons who were not natural born citizens was open to doubt. So, any other possible sufficient conditions
that may have been sufficient to make a “citizen” only applied to making a Fourteenth Amendment
“citizen of the United States,” and not an Article II “natural born Citizen.”

Further proof that such other “citizen” was not a “natural-born citizen” is the fact that the Court in defining
a “natural-born citizen” did not look to the Fourteenth Amendment for that definition, but rather to
American common law. But it was under the Fourteenth Amendment that the issue left open by Minor
belonged. And there is proof that the potential “citizen” to whom Minor referred was indeed one that
would have to come into being under the Fourteenth Amendment. Indeed, we have evidence right from
our own U.S. Supreme Court that Minor’s doubts related to a Fourteenth Amendment “citizen” and not an
Article II “natural born Citizen.” Chief Justice Fuller clearly confirms this in his dissent in Wong Kim
Ark. He first discussed the judicial debate concerning the “subject to the jurisdiction clause” of the
Fourteenth Amendment as presented by the case of The Slaughterhouse Cases and Look Tin Sing, 10
Sawyer, 353, Then again referring to that Fourteenth Amendment dispute he said:

I do not insist that, although what was said was deemed essential to the argument and a necessary
part of it, the point was definitively disposed of in the Slaughterhouse Cases, particularly as Chief
Justice Waite in Minor v. Happersett, 21 Wall. 162, 167, remarked that there were doubts, which
for the purposes of the case then in hand it was not necessary to solve. But that solution is
furnished in Elk v. Wilkins, 112 U.S. 94, 101, where the subject received great consideration and it
was said:

So we can see that Chief Justice Fuller said that Minor recognized that there were doubts about whether a
child born in the United States to alien parents was born “subject to the jurisdiction” of the United States
and therefore a “citizen of the United States” under the Fourteenth Amendment, but that it was not
necessary in that case to resolve those doubts, and that The Slaughterhouse Cases “definitively disposed”
of and resolved those doubts, ruling that such child born was not born “subject to the jurisdiction” of the
United States and therefore could not be a “citizen of the United States” under the Fourteenth Amendment.
We can see from Chief Justice Fuller’s explanation that there was no mention about whether that child was
an Article II “natural born Citizen” and rightfully so, for the issue in Minor was not whether that child
could be an Article II “natural born Citizen,” but rather whether he could be a Fourteenth Amendment
“citizen of the United States.” Chief Justice Fuller was the Chief Justice of the Supreme Court.
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Regardless of all this evidence, some still contend that Minor had doubts about what a “natural-born
citizen” was, even when the Court said that there were no doubts about what a “natural-born citizen” was.
They are compelled to make such an argument because then they also argue that U.S. v. Wong Kim Ark
came along in 1898 and resolved the alleged doubts left open by Minor. But they fail also with respect to
Wong Kim Ark, for the Court there only held that Wong, being born “subject to the jurisdiction” of the
United States,” a different standard from being born “not subject to any foreign power,” was “citizen of
the United States” under the Fourteenth Amendment. The issue before the Court had nothing to do with
whether Wong was an Article II “natural born Citizen,” which would have required that he show that he
was born in the United States to citizen parents and which was a standard only necessary to be eligible to
be President and Vice-President. Hence, Wong also did not resolve any made up doubts about what Minor
may have said. Again, Minor did not say that it had any doubts about what a “natural-born citizen” was.
And Wong Kim Ark did not resolve any such imaginary doubts but rather only whether a child born in the
United States to alien parents was born “subject to the jurisdiction” of the United States and therefore a
Fourteenth Amendment “citizen of the United States,” which was the actual question left open by Minor.
As we have seen above, Chief Justice Fuller in Wong Kim Ark confirms this reading and understanding of
Minor.

One could also argue that since Minor said that the citizens of our nation were comprised of “natural-born
citizens” on one side and “aliens or foreigners” on the other, there could not be a “born” citizen who was
not a “natural-born citizen,” for that “born” citizen would not be an “alien or foreigner” so he had to be a
“natural-born citizen.” This argument is fallacious for at least two reasons. First, this statement could not
apply to children born abroad to U.S. citizen parents, for Congress has since 1795 treated such persons as
“citizens of the United States” “at birth,” but not as “natural born Citizens.” Second, for those born in the
United States, the Court was correct that at birth one could either be a “natural-born citizen” or an alien or
foreigner. If one was born in the United States to citizen parents, one was a “natural-born citizen.” Under
all the Congressional Acts starting with the Naturalization Act of 1790, if a child was born in the United
States to alien parents, that child was treated as an alien and foreigner. The Court implicitly
acknowledged that these latter children were not recognized by any law as “citizens of the United States”
at birth. Rather, it said that “some authorities” considered them as such.

There are citizens under our law who are neither “natural born Citizens” nor aliens. These would include
children born abroad to U.S. citizen parents who are “citizens of the United States” “at birth” and who
Wong Kim Ark itself said were naturalized citizens and not even Fourteenth Amendment constitutional
citizens. Also, see Bellei (explain xxx) . Second, the other fallacy in this argument is that it does not take
into account that Wong created a third class of citizen, one born in the United States to alien parents who
the Court said was a “born . . . citizen of the United States.” That Wong created this new class of citizen
does not make that class of citizen a “natural born Citizen” class.

Moreover, the Minor Court, like the Founders and Framers when they used the “natural born Citizen”
clause as one of the qualifying tests to be President, would not have seen more than one class of persons
making up the “natural-born citizen” class. Hence, the doubts of the Court had to do with who may be a
“citizen,” not who may be a “natural-born citizen.” Since Virginia Minor was a “natural-born citizen,” the
Court did not have to resolve those existing doubts about whether a child born in the United States to alien
parents was born “subject to the jurisdiction” of the United States and therefore a “citizen of the United
States” under the Fourteenth Amendment. The fact that the Court said there were doubts about who was a
“citizen” but no doubts about who was a “natural-born citizen” shows that the Court gave us a definite
definition of a “natural-born citizen” and left open the question of the definition of a “citizen.”

When Minor spoke of “the common-law,” it referred to the “citizens” and the “natives or natural-born
citizens,” explaining that there never has been any doubts that the children born in a country to “citizens”
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were the “natives or natural-born citizens.” So, Minor distinguished between “natural-born citizens” and
“citizens.”

It is important to understand that if the English common law prevailed in the United States to define
national citizenship, the Court would not have stated that “there have been doubts” whether children born
in the country to alien parents were citizens. Under English common law, there was no doubt that such
children would have been “natural born subjects,” for under that law the citizenship of the parents was not
a factor in determining subjectship when the child was born in the dominion of the King.

Given what the Court said about “the common-law” providing that a child born in the country to citizen
parents was a “natural-born citizen” and that there existing doubts whether a child born in the United
States to alien parents was even a “citizen,” clearly the U.S. Supreme Court in Minor did not agree with
the state case of Lynch v. Clarke, 3 N.Y. Leg. Obs. 236 (1 Sand. Ch. 583) (1844), which had said that the
English common law of each individual state “became immediately the governing principle and rule of
law thereon in the nation formed by such union” and therefore “the common law of the United States” and
that consequently a child born in the United States to alien parents was a “natural born Citizen.” Id. at
246-47. Minor said that a child born in a country to citizen parents was a “natural-born citizen.” It did not
rely upon either the Fourteenth Amendment or Congressional Act for that rule. Rather, it said that
“common law” provided such a rule. Hence, what Minor also said is that citizenship does descend from
one’s parents and that, since it said that “common-law” provided that rule, hence no statute was necessary
for citizenship by descent to occur.

Minor also told us that it was not necessary for it to decide whether a child born in the United States to
alien parents was a “born . . . citizen of the United States” under the Fourteenth Amendment and left that
question for another day. The Court did not even apply the Fourteenth Amendment to determine if
Virginia Minor was a “citizen.” Rather, it found that under “the common-law” which predated the
Fourteenth Amendment, Virginia Minor was a “natural-born citizen” which also made her a “citizen.”
Since Virginia Minor’s birth circumstances did not warrant it (being born in the United States to citizen
parents), the Court did not have to decide whether a child born in the country to parents who were not U.S.
citizens was a “citizen” under the Fourteenth Amendment. Stating that there have been no doubts as to
who was a “natural-born citizen,” but that “there have been doubts” whether a child born in the United
States to alien parents was even a “citizen,” the Court surely would not have found such a child to be a
“natural-born citizen.” The Court added that “there have been doubts” as to whether that child is even a
“citizen.” Having necessarily decided that such a child is not a “natural-born citizen” under the very
definition of that term that it gave, it left the question of whether such a child is a “citizen of the United
States” under the Fourteenth Amendment to another day.

Through its precise definition, Minor told us that a child born in the U.S. to non-U.S. citizen parents is not
a “natural-born citizen” and that it was not necessary for it to decide whether that child was a “citizen”
under the Fourteenth Amendment because the plaintiff was born in the country to U.S. citizen parents,
making her an Article II “natural-born citizen.” What is important about Minor is that the U.S. Supreme
Court told us that the definition of a "natural born Citizen" is not contained in the Constitution, including
the Fourteenth Amendment, nor in any Act of Congress. Minor did not apply the Fourteenth Amendment
to determine whether Virginia Minor was a “natural-born citizen” and therefore a “citizen.” Given that the
Court said that it was not necessary for Virginia Minor to qualify under that amendment in order to be a
“citizen,” the Court must have believed that there was no problem for her to show that she was born
“subject to the jurisdiction” of the United States. Indeed, the Court, when analyzing and defining a
“natural-born citizen,” did not contemplate that the issue would ever arise that such a citizen would ever
have a problem demonstrating that he or she was born in the United States “subject to the jurisdiction
thereof.” Hence, this shows that a “natural-born citizen” as defined by the Court would never have any
problem showing that he or she was born in the United States “subject to the jurisdiction thereof.” If such
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a possibility existed, the Court would have had to analyze whether Virginia Minor was born “subject to the
jurisdiction” of the United States for her to at least satisfy the minimum requirement of citizenship for
those born in the United States as she was. This understanding becomes more important when we
consider that in Wong Kim Ark (discussed below), the U.S. Government argued that Wong, who was
born in the United States to alien parents, was not born “subject to the jurisdiction” of the United States
and therefore was not a “citizen of the United States” under the Fourteenth Amendment. Not relying upon
the Fourteenth Amendment, Minor defined a "natural born Citizen" under American common law which
as we can see was based on natural law and the law of nations as presented by Vattel in Sections 212-217
of The Law of Nations and not under the English common law.

It also told us that a child born in the country to parents who are not U.S. citizens is not a “natural-born
citizen” and expressly told us that “there have been doubts” as to whether such a child is even a “citizen”
under the Fourteenth Amendment. If “there have been doubts” as to whether such a child was a “citizen”
under the Fourteenth Amendment, then given that pursuant to the grandfather clause of Article II, Section
1, Clause 5 the standard to be a “natural born Citizen” was higher than that to be just a “citizen,” there is
no way that such a child could be a “natural born Citizen.” After all, if one cannot satisfy the requirements
to be a “citizen,” one surely cannot satisfy the requirements to be a “natural born Citizen.”

Some argue that Minor is not binding precedent on the question of what is a “natural born Citizen.” They
contend that Minor does not apply in defining a “natural born Citizen,” because the case was about a
woman’s right to vote and nothing more. So the question becomes did Minor give us a precedential
definition of a “natural born Citizen” or is its definition of that clause mere dicta which may be persuasive
but not binding precedent.

What is important to consider on the question of whether Minor’s definition of a “natural born citizen” is a
holding of the court and therefore binding or just dicta is not whether a later court says that Minor “held”
on that particular point, for a court just saying that a previous court “held” does not automatically
transform what the former court did into a holding. Rather, what is controlling is whether Minor treated
the citizenship issue as being important to its ultimate decision and what type of analysis the court gave to
resolving the issue of citizenship. Obama supporters argue that it was not necessary for Minor to decide
whether Virginia Minor was a “natural-born citizen.” Therefore, they add that its definition of a “natural-
born citizen” is dicta and not binding on any current court. But it is not correct that the citizenship issue
was not necessary for the Court to decide.

Whether or not Virginia Minor’s voting rights depended on whether or not she was a “citizen” does not
erase the Court’s thoughtful and reasoned, in-depth analysis of American citizenship, starting from the
Founding and to the time of the Court’s decision, an analysis which was consistent with what was said by
Chief Justice John Marshall in The Venus (1814), Inglis v. Sailors’ Snug Harbor (1830), Shanks v. Dupont
(1830), Justice Daniels in Dred Scott, and The Slaughter-House Cases (1872) regarding a “natural-born
citizen” and birthright citizenship.

But these persons do not cite one court opinion that says that Minor’s definition of a “natural-born citizen”
and “citizen” is dicta. Second, these persons avoid the fact that while Minor was ultimately about whether
Minor, a woman, had the right to vote under Article IV of the Constitution which no state could abrogate
or deny because of the equal protections of the Fourteenth Amendment, the Court had to first decide a
condition precedent to her ability to make that argument. That condition precedent was her having to be a
“citizen,” for privileges and immunities under Article IV and the equal protection of those privileges and
immunities under the Fourteenth Amendment are granted only to “citizens.” They simply refuse to
acknowledge that in analyzing whether Virginia Minor satisfied that condition precedent, the Court first
held that Virginia Minor was a “natural-born citizen” and therefore also a “citizen?” Let us examine how
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the court did that. Let us first examine how Minor itself treated the issue of citizenship and then what
other courts may have said about how Minor treated that issue.

Actually, it was necessary for the Court to decide the citizenship issue because its ultimate holding on
whether Virginia Minor had a constitutional right to vote hinged on whether the right to vote was attached
to the status of being a citizen. So, Minor’s citizenship decision was a necessary independent holding for
its ultimate holding on whether women had the constitutional right to vote. The Court said: "It is clear,
therefore, we think, that the Constitution has not added the right of suffrage to the privileges and
immunities of citizenship as they existed at the time it was adopted. This makes it proper to inquire
whether suffrage was coextensive with the citizenship of the States at the time of its adoption. If it was,
then it may with force be argued that suffrage was one of the rights which belonged to citizenship, and in
the enjoyment of which every citizen must be protected. But if it was not, the contrary may with propriety
be assumed. " Id. at 171-72. We can see from this quote the importance the Court placed on citizenship
as a possible source for establishing that a person had a constitutional right to vote. The Court said that if
the Constitution’s privileges and immunities did not themselves provide to anyone any right to vote, then
maybe the status of being a citizen alone did. The Court treated citizenship as a condition precedent to
possessing privileges and immunities under Article IV and the Fourteenth Amendment and also to whether
someone possessed the right to vote that attached to the status of being a citizen regardless of whether
voting was one of the Constitution’s privileges and immunities. The Court felt that the citizenship issue
was critical to analyze, regardless of whether the parties may have stipulated that there was no issue as to
whether Virginia Minor was a “citizen.” So, the Court felt compelled to analyze whether Virginia Minor
was a “citizen.” The Court dealt at length with the meaning of citizenship in the context of deciding
whether Virginia Minor had certain privileges and immunities that belong only to a citizen which included
the right to vote and whether the right to vote was part and parcel of being a citizen regardless of whether
that right was a privilege and immunity under Article IV. Since citizenship was so central to its decision,
the Court reviewed the entire topic of citizenship in the republic, from the original citizens, to “natural-
born citizens,” and to naturalized citizens. Such treatment and analysis of an issue by a Court can hardly
be considered as dicta, as some passing statement made by the court that was not necessary for its
decision. On the contrary, such thoughtful and thorough analysis produced a binding precedent of the
Court’s definition of a “natural born citizen.”

This point regarding whether something said by a court is dicta was well made by United States Ex Rel.
Guest v. Perkins, ____ (D.C. D.C. 1936), which when responding to the petitioner’s argument that what
U.S. v. Wong Kim Ark said concerning the process by which a person born abroad is naturalized only by
Act of Congress said: “Petitioner claims that these statements are mere dicta as applied to his claim and
not entitled to consideration. But the Supreme Court in that case went fully into the whole question of
citizenship in all of its aspects and this court could not ignore the carefully expressed opinions of the
Supreme Court, even if this court should differ from that opinion.” Id.

In Minor, the U.S. Supreme Court had to decide whether Virginia Minor, a woman, was a “citizen” in
order to determine whether as a “citizen” she enjoyed a constitutional right to vote under the privileges
and immunities clause of Article IV. So the Court reasoned that once she was shown to be a “citizen,” it
did not matter that she was a woman, unless Missouri could still disqualify a woman from voting because
being a “citizen” did not guarantee any person the right to vote. It does not matter whether the Court chose
to say that Minor was a “natural born Citizen” or just a “citizen.” Either way, Virginia Minor would
advance to the next step in the analysis which was whether as a “citizen” she had the right to vote which
Missouri could not abrogate. The Court chose the “natural-born citizen” path. It thoroughly analyzed and
considered what a “natural-born citizen” was and after saying that it is a child born in the country to
citizen parents, found that Virginia Minor was a “natural-born citizen” and therefore also a “citizen.” After
the Court told us what a “natural-born citizen” was, it then made the comment about there being doubts as
to whether a child born in the country to alien parents was even a “citizen.” The Court said that it was not
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necessary for it to decide that question and it did not because Virginia Minor was a “natural-born citizen”
which necessarily also made her a “citizen.” So the focus of the Court’s decision regarding citizenship was
in defining who the “original citizens” and the “natural-born citizens” were. The Court did not and did not
have to answer the question about who was a “citizen” under the Fourteenth Amendment which in the
question that it raised involved deciding whether a child born in the jurisdiction of the United States but to
alien parents was born “subject to the jurisdiction thereof.” We know that this latter question concerning
who was a “citizen” under these circumstances was answered by U.S. v. Wong Kim Ark in 1898 which
also confirmed Minor’s definition of a “natural-born citizen” and analyzed whether such a child was born
“subject to the jurisdiction” of the United States under the Fourteenth Amendment.

So as we can see, Minor’s analysis and discussion about citizenship was central to the Court’s answering
the question of whether Virginia Minor was a “citizen” which it answered by telling us that she was a
“natural-born citizen” which automatically made her a “citizen” also. Minor gave us the definition of a
“natural-born citizen” when it decided whether a woman born in the United States to citizen parents was a
“natural born Citizen” and therefore a “citizen.” The Court had to decide that citizenship question in order
to first determine whether that woman had a constitutional right to vote under the privileges and
immunities clause. Hence, Minor’s discussion and decision on what a “natural-born citizen” is was central
to the Court’s holding regarding citizenship (as I explained the other holding concerned whether voting
was a privilege and immunity originally guaranteed by the constitution’s privileges and immunities clause)
and not dicta.

Virginia Minor was not a naturalized citizen. Hence, the Court thoroughly discussed the definition of a
“natural-born citizen” which it was compelled to do to decide whether Virginia Minor was a “citizen” and
as such entitled to privileges and immunities under the Constitution one of which Mrs. Minor contended
was the right to vote. The Court’s definition of a “natural-born citizen” was therefore essential to its
holding that voting was not a privilege and immunity originally guaranteed by the Constitution and that
Mrs. Minor, a woman, even though she was a “natural-born citizen,” did not have a constitutional right to
vote. Minor’s definition of a “natural-born citizen” is therefore binding precedent which to this day has not
been changed.

As we have seen, In Minor, the Court had to first determine whether Minor was a “citizen” before it could
determine whether she had a constitutional right to vote under the privileges and immunities clause of
Article IV which under the Fourteenth Amendment could not be denied to her by the state of Missouri.
Nevertheless, these persons insist that Minor was only about voting rights and not about citizenship.

That their argument lacks merit can further be seen by examining the Dred Scott v. Sandford case. Two of
the most famous cases in American legal history are Dred Scott v. Sandford and Minor v. Happersett. The
reason these two cases are so famous is that Dred Scott held that under then-existing law slaves were
property and therefore not “Citizens of the United States” and Minor held that women, while being
“Citizens of the United States,” did not have the right to vote under the Constitution. In both cases, the
status of being a citizen is what determined how the Court decided the ultimate question which in Dred
Scott was whether the federal courts had diversity jurisdiction and in Minor was whether women had the
constitutional right to vote which the states could not abridge.

They argue that Minor v. Happersett (1875) is about women’s right to vote and not about citizenship.
Minor is not about citizenship and only about a woman’s voting rights as much as Dred Scott (1857) is not
about citizenship and only about whether the court had jurisdiction over his case. Such an argument is as
absurd as someone arguing that Dred Scott v. Sandford, 60 U.S. 393 (1857), was only about whether the
federal courts had diversity jurisdiction over the case and not about whether Dred Scott was a “Citizen of
the United States.” We know how ridiculous the latter argument would be given that the Dred Scott case
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is famous for holding that Dred Scott, a slave who was born in the United States, was not a “Citizen of the
United States.” Dred Scott sued for his freedom. But the U.S. Supreme Court held that he could not sue
in federal court (i.e., the court had no jurisdiction) because whether he was free or not, given that he was a
person of African descent, he was and could not be a “citizen.” Only a relative small number know that
the ultimate holding of the case was about whether the Court had diversity jurisdiction. But what virtually
everyone knows is that the case was about citizenship.

The Dred Scott Court stated the question thus: “The question is simply this: can a negro whose ancestors
were imported into this country and sold as slaves become a member of the political community formed
and brought into existence by the Constitution of the United States, and as such become entitled to all the
rights, and privileges, and immunities, guarantied by that instrument to the citizen, one of which rights is
the privilege of suing in a court of the United States in the cases specified in the Constitution?” Id. at 403.
The Court answered the question in the negative. Id. at 529. We can see that for Scott, it was critical that
he prove that he was a citizen in order to be entitled to “rights, and privileges, and immunities” guaranteed
by the Constitution, including for his purpose the right to bring suit in Federal court under Article III.
Likewise, it was critical for Virginia Minor that she prove that she was a citizen so that she too could be
entitled to the privileged and immunities of Article IV which she contended included the right to vote. So
for both Scott and Virginia Minor, citizenship determined whether they enjoyed certain rights and
privileges within he political community. With citizenship being so critical to the enjoyment of such
rights and privileges, surely the Court preliminarily deciding whether one was or was not a citizen was
essential to the Court’s ultimate holding and therefore not dicta in the case.

As we have seen, in Dred Scott, the status of being a citizen was necessary to establishing Article III
diversity jurisdiction in the federal court, for citizenship was a necessary status one had to have in order
for the federal court to exercise diversity jurisdiction under that article. In Minor, citizenship was also
necessary but as the Court said not sufficient for Virginia Minor to convince the Court that the
Constitution gave and protected her right to vote. In Dred Scott, the Court held that Scott was not a
“Citizen of the United States” and therefore the federal courts did not have Article III diversity jurisdiction
over his case. In Minor, the Court held that Virginia Minor was a “Citizen of the United States,” but that
status alone was not sufficient for her to be entitled to any constitutional right to vote under the privileges
and immunities clause of Article IV.

In Dred Scott, the ultimate issue that the U.S. Supreme Court had to decide was whether the federal courts
had diversity jurisdiction over Scott’s suit in which he claimed that he was entitled to his freedom. But the
Court determined that before it could decide whether the federal courts had jurisdiction, it had to first
decide whether Scott was a “citizen of the United States,” for Article III provides for diversity jurisdiction
only over those cases in which all the parties are “citizen” of different states.

The United States Supreme Court ruled against Scott, finding that neither he, nor any person of African
ancestry, because they were slaves and therefore property, could claim to be “Citizens of the United
States.” Since he was not a U.S. citizen, he could not claim the court had diversity jurisdiction over his
claim under Article III, whereby a federal court had jurisdiction over a case in which the parties in the case
are each citizens of a different state. Because he was not a citizen, the Court ruled that Scott could not
bring suit in federal court under diversity of citizenship rules. The Court also held that Scott's temporary
residence outside Missouri did not cause his emancipation under the Missouri Compromise, ruling that the
compromise was unconstitutional as it would illegally deprive Scott's owner of his legal property.

As we can see, in both of these cases, the Court’s ultimate issue, the court’s jurisdiction in Dred Scott and
the right to vote in Minor, turned on whether the litigant was a “Citizen of the United States.” The Dred
Scott case is known for its infamous holding that Scott, because of his slave ancestry, was not a “citizen.”
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The decision is not known for its ultimate holding that the federal courts did not have diversity jurisdiction
over his claims. Hence, we can see how central to the Court’s ultimate holding that it did not have
jurisdiction over Dred Scott’s freedom suit was the Court’s holding that Scott was not a “citizen.”

Whether a court rules affirmatively or negatively for any given proposition does not determine whether the
court’s decision on that issue is or is not a holding of the court. For example, if the Court had ruled that
Virginia Minor was not a citizen like the Dred Scott Court ruled that Dred Scott was not a citizen, the
Minor decision would have been famous for its holding that women are not citizens like Dred Scott is
famous for holding that blacks, whether free or slaves, were not citizens. But that the Court ruled that she
was a citizen but still did not have a constitutional right to vote does not take away the importance of the
citizenship issue that it decided. That citizenship issue is just as important as the citizenship issue that the
Dred Scott Court determined and for which the decision is known. That Minor ruled that Virginia Minor
was a citizen was no less critical to the Court’s ultimate holding regarding whether she had the
constitutional right to vote, for if she was not a citizen the Court would never have reached the question of
whether under the privileges and immunities clause of Article IV, she had a constitutional right to vote
which the Fourteenth Amendment protected from Missouri’s deprivation of that right.

See also Calvin’s Case (Calvin needed to first establish that he was a subject of England before he could
inherit lands in England); Lynch (Lynch had to first prove that she was a citizen of the State of New York
before she could inherit lands in New York); Wong Kim Ark (Wong had to first prove that he was a
“citizen of the United States” in order to be admitted to the United States).

We can see that Minor treated the citizenship issue as being important and also spent a considerable
amount of time fully analyzing it when we, apart from reading the decision itself, consider cases that tell
us how Minor treated that issue. One of these cases is In Lockwood, Ex Parte (Ex Parte Lockwood), 154
U.S. 116 (1894). In Lockwood, the Court held that, while a women is a “citizen of the United States,” the
right to practice law is not a right protected by the privileges and immunities clause of the constitution’s
Article IV and the Fourteenth Amendment which belongs to “citizens of the United States, but rather a
right that is strictly regulated by the state courts, and therefore the State of Virginia could decide for itself
without any interference from the federal government whether a woman had the right to practice law in
that state. There, the Court in deciding whether a woman had the right to practice law, started, as Minor
had done in the context of voting, with the question of citizenship. The Court looked to Minor and said:

In Minor v. Happersett, 21 Wall. 162, this court held that the word 'citizen' is often used to convey
the idea of membership in a nation, and, in that sense, women, if born of citizen parents within the
jurisdiction of the United States, have always been considered citizens of the United States, as
much so before the adoption of the fourteenth amendment of the constitution as since; but that the
right of suffrage was not necessarily one of the privileges or immunities of citizenship before the
adoption of the fourteenth amendment, and that amendment did not add to these privileges and
immunities. Hence, that a provision in a state constitution which confined the right of voting to
male citizens of the United States was no violation of the federal constitution.

Id. at 117.

Lockwood would not have said that Minor “held” when referring to what Minor said about citizenship
unless it believed that the “case went fully into the whole question of citizenship in all of its aspects.”
Hence, the Court “could not ignore the carefully expressed opinions of the Supreme Court, even if this
court should differ from that opinion.” United States v. Perkins. The Court showed that Minor did not
only hold (“this court held”), that Virginia Minor was a citizen by virtue of being born in the jurisdiction
to citizen parents, but also that even though she was a citizen, such status did not give her any
constitutional right to vote because the privileges and immunites granted by the Constitution to citizens
did not include the right to vote. If the Lockwood Court had felt that the citizenship issue was not central
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to Minor’s holding, it would not have included the citizenship component in its statement of what Minor
held.

Lockwood again emphasized the importance of the status of being a citizen when it commented on the
case of Bradwell v. State, 16 Wall. 130, which the Court said “held that the right to practice law in the
state courts was not a privilege or immunity of a citizen of the United States.” Lockwood, at 117. So, not
only did Minor emphasize that citizenship is a threshold issue on the question of voting, but Lockwood,
Ex Parte also explained that it was a threshold issue on the question of whether a woman has the right to
practice law. Both Courts held that even though both plaintiffs were “citizens,” such citizenship did not
guarantee them the right either to vote or to practice law, for the privileges and immunities clause of the
Constitution did not provide those rights. So what both Minor and Lockwood said is that there is no need
to consider whether the privileges and immunities clause provides any protection to anyone of a given
right unless that person is first demonstrated to be a “citizen,” but that establishing that one is a “citizen” is
not sufficient to gain constitutional protection of the asserted right, for the privileges and immunities
clause relied upon for enforcement and protection of the right could not guarantee the right in the first
place. All this shows the important attention and analysis that the issue of citizenship gets from a court
deciding another ultimate issue. It is this importance given to and analysis of the citizenship issue which
makes any decision relative to that issue a holding and binding precedent.

On the contrary, in several cases that cited Minor, they recognized Minor as a case defining citizenship in
the United States. In one case, the Court said that “this court [Minor] held that the word ‘citizen’ is often
used to convey the idea of membership in a nation, and, in that sense, women, if born of citizen parents
within the jurisdiction of the United States, have always been considered citizens of the United States, as
much so before the adoption of the fourteenth amendment of the constitution as since.” In Re Lockwood,
154 U.S. 116 (1894). The other case is Wong Kim Ark. Wong Kim Ark also shows that Minor is not a
case only about voting rights. Wong Kim Ark confirmed that Minor was a case about citizenship and not
just about women’s right to vote. It cited and quoted Minor’s exact definition of a “natural-born citizen.”
Here is what Wong Kim Ark said about the Minor decision as it relates to who may be “citizens” and who
may be “natural-born citizens:”

That neither Mr. Justice Miller nor any of the justices who took part in the decision of The
Slaughterhouse Cases understood the court to be committed to the view that all children born in
the United States of citizens or subjects of foreign States were excluded from the operation of the
first sentence of the Fourteenth Amendment [not from Article II’s “natural born Citizen” clause] is
manifest from a unanimous judgment of the Court, delivered but two years later, while all those
judges but Chief Justice Chase were still on the bench, in which Chief Justice Waite said:
"Allegiance and protection are, in this connection" (that is, in relation to citizenship),

reciprocal obligations. The one is a compensation for the other: allegiance
for protection, and protection for allegiance. . . . At common law, with the
nomenclature of which the framers of the Constitution were familiar, it
was never doubted that all children, born in a country of [p680]
parents who were its citizens, became themselves, upon their birth,
citizens also. These were natives, or natural-born citizens, as
distinguished from aliens or foreigners. Some authorities go further, and
include as citizens children born within the jurisdiction, without
reference to the citizenship of their parents. As to this class, there have
been doubts, but never as to the first. For the purposes of this case, it is
not necessary to solve these doubts. It is sufficient for everything we
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have now to consider that all children born of citizen parents within the
jurisdiction are themselves citizens.

Minor v. Happersett (1874), 21 Wall. 162, 166-168. The decision in that case was that a woman
born of citizen parents within the United States was a citizen of the United States, although
not entitled to vote, the right to the elective franchise not being essential to citizenship.

Wong Kim Ark, 679-81. So we can see that, apart from the many other cases that may have cited Minor
v. Happesett as a citizenship case, Wong Kim Ark said that Minor decided the issue of whether Virginia
Minor was a “citizen.” Again, in referring to Minor’s addressing the question of her citizenship, it said
“[t]he decision in that case.” It said that Minor answered the question of whether Virginia Minor was a
“citizen” in the affirmative, although it held that such citizenship status did not give her the right to vote.
So there should not be any question that, even as the U.S. Supreme Court in Wong Kim Ark instructs,
Minor was a case not only about a woman’s right to vote, but as much a case about citizenship. Wong
Kim Ark itself told us that Minor resolved a question about citizenship. Therefore, Minor’s definition of a
“natural-born citizen” which it gave in the context of resolving the question of whether Virginia Minor
was a “citizen” is one of the holdings of the case and binding precedent.

Some also argue that Minor did not mean to define a “natural-born citizen” by the only common law
definition that it provided. They say that it left open the possibility that there could be other definitions of
a “natural-born citizen.” Upon reading Minor v. Happersett, 88 U.S. 162, 167-68 (1875), we see that the
U.S. Supreme Court gave us a definition of what a “natural-born citizen” is. It said that “[a]t common-law,
it was never doubted that all children born in a country of parents who were its citizens became
themselves, upon their birth, citizens also. These were natives or natural-born citizens, as distinguished
from aliens or foreigners. Some authorities go further and include as citizens children born within the
jurisdiction without reference to the citizenship of their parents. As to this class there have been doubts,
but never as to the first.” Id. at 167-68. Through this statement the Court provided a definition of a
special type of “citizen,” a “natural-born citizen.” The Court did not give any other definition of a
“natural-born citizen.” Some persons argue that Minor’s definition of a “natural-born citizen” does not
provide the limits, parameters, basic qualities, essential qualities, the variables, of what a “natural born
Citizen” is because the Court did not say that there could not be other classes of persons who could also be
“natural-born citizens.” Of course, these persons argue that since the Court did not say that children born
in the country to one or two alien parents cannot be “natural-born citizen,” such children are, under U.S. v.
Wong Kim Ark (1898), a case that only dealt with a Fourteenth Amendment “citizen of the United States”
also “natural-born citizens.”

First, Minor did not say that there could exist another definition of a “natural-born citizen.” The Court
defined one type of “citizen” and that was a “natural-born citizen.” It said that “some authorities” provide
another type of “citizen.” It did not say that this other definition of a “citizen” also produced a “natural-
born citizen.” Rather, the Court simply said that these “other authorities” advocated these other persons to
be “citizens,” not “natural-born citizens.”

Second, some person’s argument regarding the Minor definition of a “natural-born citizen” is the
equivalent to one arguing that the definition of milk which is:

“milk

noun
1.
an opaque white or bluish-white liquid secreted by the mammary glands of female mammals, serving for
the nourishment of their young.
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2.
this liquid as secreted by cows, goats, or certain other animals and used by humans for food or as a source
of butter, cheeses, yogurt, etc.
3.
any liquid resembling this, as the liquid within a coconut, the juice or sap of certain plants, or various
pharmaceutical preparations” [http://dictionary.reference.com/browse/milk ],

does not provide the limits, parameters, basic qualities, essential qualities, the variables, of what milk is
because in the definition itself it is not stated that other liquids cannot be milk. Hence, even orange juice
can be milk. So these persons are basically saying that because Minor did not say that any other person
cannot be a “natural-born Citizen,” any other person can be. This example easily shows the fallacious
nature of this argument.

On whether Minor gave us a definition of a “natural-born citizen,” when a court decision or a statute
provides a definition of a thing, the elements of the definition given are not provided with an additional
statement that they are each necessary and sufficient conditions comprising the thing defined. The fact
that the description is stated as a definition makes each and every element of the description a necessary
and sufficient part of the definition without having to additionally say so. Your point about Minor not
providing a definition of the clause “natural born Citizen” is as absurd as someone arguing that Minor said
that a cow is an animal that gives milk that humans drink, and since the Court did not at the time that is
told us what a cow is also say that giving milk that humans drink is a necessary condition of the definition,
a dog, which is an animal, can also be a cow. You also fail to take into account that the definition that
Minor gave of a “natural-born citizen” is the same definition that was given by Chief Justice John
Marshall in The Venus (1814), Inglis v. Sailors’ Snug Harbor (1830), Shanks v. Dupont (1830), Justice
Daniels in Dred Scott, and The Slaughter-House Cases (1872).

Moreover, these persons are not correct. Lynch v. Clark, 1 Sandf.Ch. 583 (1844) said that at the time that
the Founders and Framers adopted the Constitution, “[t]he only standard which then existed of a natural-
born citizen was the rule of the common law, and no different standard has been adopted since.” Note the
court said “the rule of the common law.” The court did not say that there were any other rules that
provided a definition of a “natural-born citizen.” Nor did the court say that there were any different
standards. No, the court said that there was only one rule and one standard and that was it. The error that
Lynch made is in concluding that that a “natural-born citizen” was defined under English “common law”
rather than American common law. Minor v. Happersett (1898), a U.S. Supreme Court case which trumps
Lynch, a state law case, told us what the correct “rule of the common law” was. It said that under the
“common-law,” a “natural-born citizen” was a child born in the country to citizen parents. That is the only
rule it gave and according to Lynch, that being “the common law,” that is the “[t]he only standard which
then existed of a natural-born citizen” at the time of the adoption of the Constitution. So, as we can see,
Minor told us what the rule of the common law was that defined a “natural-born citizen.” And it gave us
the only rule that has ever existed. That rule says that a “natural-born citizen” is a child born in the
country to citizen parents.

We have seen that Minor did thoughtfully consider the issue of what is citizenship in the United States. It
did not make just some passing statement (obiter dictum) about it. It devoted a great part of its decision to
that exact issue. And in that discussion, the Court gave us the time-honored definition of a “natural-born
citizen,” i.e., a child born in the country to citizen parents. The Court added that there have never been
any doubts that a child born under such birth circumstances is a “natural born Citizen.” The U.S.
Supreme Court in Minor gave us binding precedent on the definition of a “natural-born citizen.” As we
shall see below, our U.S. Supreme Court has never changed this American common law definition of a
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“natural-born citizen” nor has it ever been expressly or implicitly amended by any constitutional
amendment, including the Fourteenth Amendment. The Minor decision is therefore critical when
analyzing the question of whether Obama is an Article II “natural born Citizen.” As we have seen, that
definition is a child born in the country to citizen parents. This means that under Minor’s precedential
definition, a “natural born Citizen” is a child born in the United States or its jurisdictional equivalent to a
father and mother who is either a “natural born Citizen” or a “citizen of the United States.”

The examination of the meaning of a “natural born Citizen” has to start with the well-documented
historical and legal development as a republic which is based on ancient and Enlightenment principles of
natural law and the law of nations. Any understanding of the meaning of the “natural born Citizen” clause
has to start with those intellectual forces which drove America to revolution against Great Britain. It is
those very forces which bring us to the inescapable conclusion that the Founders and Framers did not use
the English common law to define a “natural born Citizen,” but rather natural law and the law of nations.

We have to consider that the Founders and Framers in Article II and throughout the original Constitution
distinguished between a “natural born Citizen” and a “Citizen of the United States.” With that distinction
well in mind and followed by Congress since 1790 when it enacted our first naturalization law, the framers
of the Fourteenth Amendment used the phrase “citizen of the United States” and not “natural born
Citizen.”

The only explicit decision that Minor made regarding citizenship was that a “natural-born citizen” is a
child born in the country to citizen parents. The court simply parroted the American common law rule that
provides that definition which is grounded on natural law and the law of nations, as “codified” by Emer de
Vattel in The Law of Nations, Section 212 (London 1797) (1st ed. Neuchatel 1758) (said that the “natives,
or natural-born citizens, are those born in the country, of parents who are citizens.”
http://www.lonang.com/exlibris/vattel/vatt-119.htm. This same common law rule was espoused by
founder-historian, David Ramsay in 1789 (told us that after July 4, 1776, birthright citizenship was
preserved only for a child born to U.S. citizens), Chief Justice Marshall in The Venus (1814) (cited and
quoted Vattel’s definition of a “natural born citizen”), the majority in Inglis v. Sailors' Snug Harbor
(1830), which included Chief Justice John Marshall (said that a child born in New York after July 4, 1776
to British parents was himself a British subject and not an American citizen), Justice Daniels in Dred Scott
v. Sandford (1856) (cited and quoted Vattel’s definition of a “natural born citizen”), and U.S. v. Wong
Kim Ark (1898) (cited and quoted Minor’s Vattelian definition of a “natural-born citizen”). There are also
other sources that confirm the Vattel/Minor definition of a “natural-born citizen which I will be publishing
about in the very near future. As I have also been arguing for quite some time, the Vattel/Minor definition
of a “natural-born citizen” also follows a fortiori from the early naturalization acts of Congress such as
those of 1790, 1795, and 1802.

What Minor decided not to decide was whether a child born in the United States to alien parents is born
“subject to the jurisdiction” of the United States and therefore a “citizen of the United States” under the
Fourteenth Amendment. It was not necessary for the Court to make that decision because Virginia Minor
was a “natural-born citizen.” Now one can readily see from the different nomenclature included by the
Founders and Framers in the Constitution (“natural born Citizen” v. “Citizen of the United States”) that
Minor did not call such a potential citizen an Article II “natural born Citizen.” Nor could such a potential
citizen be a “natural born Citizen” given the Court’s own definition of the phrase. We know that U.S. v.
Wong Kim Ark in 1898 decided that such a person is a Fourteenth Amendment “citizen of the United
States.” Wong did not hold that such a person is a “natural born Citizen.”

As we have seen, there simply is nothing in our history which shows that we adopted the English common
law rule of jus soli to define an Article II “natural born Citizen” and the above sources bear that out. Just
as a quick example and I have presented many, Madison in Federalist No. 42, when looking for a law by

Copy provided courtesy of:  www.ProtectOurLiberty.org

Prot
ec

tO
urL

ibe
rty

.or
g



141

which to define a phrase in the Constitution said of the English common law as a possible source that it
was “a dishonorable and illegitimate guide” and that rather we should rely on the law of nations for
guidance. Nevertheless, Justice Gray decided to use the English common law jus soli rule to define a
“citizen of the United States” under the Fourteenth Amendment, but that does not mean that he would
have used that same English common law rule rather than the American common law rule to define an
Article II “natural born Citizen.” The “natural born Citizen” issue was simply not before the court. There
is nothing in the case which warrants extending its limited holding concerning a Fourteenth Amendment
“citizen” to encompass a change to the definition of an Article II “natural born Citizen” as provided by
Minor, which Wong itself cited and quoted for the definition of a “natural born Citizen.” The “natural born
Citizen” issue was not before the Wong Court and therefore the Court provided no rigorous and thorough
analysis of the issue, and to attempt to use the Court’s holding which concerns only a Fourteenth
Amendment “citizen of the United States” is just asking us to do too much.

What is without merit is the argument that Minor did not give us a definition of a “natural born Citizen.”
That Minor did not give us a definition of the “natural born Citizen” clause is baseless when we simply
consider that the Court in starting its analysis of the meaning of the terms said: “The Constitution does not
in words say who shall be natural-born citizens. Resort must be had elsewhere to ascertain that” (emphasis
supplied). Note that the Court said “shall.” Hence, whatever the Court told us after that statement surely
would be a definition that described all persons who “shall” be a “natural born Citizen.” It would make
absolutely no sense for the Court to give us just one example of a “natural-born citizen” when there could
have been more. The nonsense of such a position is elevated even more when we consider that the Court
did mention that there were “some authorities” claiming that a child born in the country to alien parents
could even be a “citizen.” The Court added that “there have been doubts” about this other class of citizen
which clearly shows that the Court looked at those persons not as “natural-born citizens,” but as possible
“citizens” under the new Fourteenth Amendment.

Ludlam v. Ludlam, 26 N.Y. 356 (1883). In this case, it appeared that Richard L. Ludlam, a citizen of the
United States domiciled in New York, went at the age of eighteen to Peru for business purposes, but took
no steps toward naturalization in Peru, or toward a permanent change of domicil. He remained in Peru
fourteen years and when in Peru married a Peruvian woman, who also was a native of that country. A
child was born to him in Peru. This child was held by the Court of Appeals to be a citizen of the United
States, domiciled in New York. From the opinion of the court which was delivered by Selden, J., we learn
the following:

It seems to me to result of necessity from these principles, that the children of English parents,
though born abroad, are nevertheless regarded by the common law as natural born citizens of
England. The decision upon the plea in Calvin's case, which was merely repeating what was
decided in Cobbledike's case, as early as the reign of Edw. I, see Calvin's case, p. 9 b.,
necessarily implies that a child may owe allegiance to the king (i.e., not merely local or
temporary, but natural and permanent allegiance), although born out of the king's dominions; and
also that this was a broad general rule, not confined to a few exceptional cases, because if this
was an exception the plea could not have been held bad on demurrer, as it was in both
Cobbledike's and Calvin s cases; but the exception must have been pleaded.

Now, upon what ground can allegiances in such cases be claimed? If natural allegiance or
allegiance by birth, does not depend upon boundaries or place, as Calvin's case asserts, upon
what does it depend? There can be but one answer to the question. It is impossible to suggest any
other ground for the obligation than that of parentage. It must, I apprehend, be transmitted from
the parents to the child, or it could not exist. This being then the nature of permanent allegiance,
it follows that the king of England may properly claim allegiance from the children of his
subjects, wherever born. If then the child of English parents, though born abroad, is subditus
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natus a born subject of the king, he must also be a born citizen of the kingdom. Allegiance and
citizenship are as we have seen, correlative terms, the one being the consideration of the other.
So long therefore as the parents continue to owe allegiance to the crown of England, so long will
their children, by the rules of the common law, whether born within or without the kingdom, owe
similar allegiance, and be entitled to the corresponding rights of citizenship.

* * * *

I suppose the doctrine that children, if legitimate, follow in regard to their political rights and
duties, the condition of their fathers, to be found in natural law, and to be substantially the same
in most, if not all, civilized countries. Vattel says: ‘Society not being able to subsist and
perpetuate itself, but by the children of its citizens, those children naturally follow the condition
of their fathers and succeed to all their rights.’ B. 1, ch. 19, § 212. In a subsequent action the
same author says: ‘It is asked whether the children born of citizens in a foreign country are
citizens, the laws have decided this question in several countries, and it is necessary to follow
their regulations. By the law of nature alone, children follow the condition of their fathers, and
enter into all their rights. The place of birth produces no change in this particular, and cannot of
itself furnish any reason for taking from a child what nature has given him. I say of itself, for the
civil law, or politics, may order otherwise from particular views.’ Id., § 215.

It is shown by Vice Chancellor Sandford, in Lynch v. Clark, 1 Sandf. Ch. 583, 675, that the law
of France, Spain, and Portugal is in accordance with this doctrine, by express enactment it is true,
as it is now in England and in this country. But the uniformity goes to show that it is founded
upon a law of nature, and of course prevails in every country, unless, as Vattel says, it is changed
from the municipal law from particular views.

We can see that under the old English common law which was codified by English statutes, a child
became a “natural born subject” of the English King even if that child was born out of his dominions,
provided he was born to English “natural born subject” parents. Being born to English parents, regardless
of the place of birth, that child owed natural and permanent allegiance to the English King. The Founders
and Framers would have known of this old English common law rule and about its codification in English
statutes. The Founders and Framers would not have allowed a child born in the United States to a British
father, which the common and statutory law of England considered a “natural born subject” of the English
King and which imposed upon that child natural and permanent allegiance and subjecthood to that King,
to be eligible to be President and Commander in Chief of the Military. Hence, to make an Article II
“natural born Citizen,” they would have had to require that not only did that child need to be born in the
United States so as to cut off jus soli claims to that child’s natural and permanent allegiance and
subjecthood by England and other nations that practiced that rule, but also that such child had to be born to
United States citizen parents in order to cut off jus sanguinis claims to natural and permanent allegiance
and subjecthood by England and other countries that also practiced that doctrine.

Elk v. Wilkins, 112 U.S. 94 (1884):

By the Thirteenth Amendment of the Constitution slavery was prohibited. The main object of the
opening sentence of the Fourteenth Amendment was to settle the question, upon which there had
been a difference of opinion throughout the country and in this court, as to the citizenship of free
negroes (Scott v. Sandford,19 How. 393); and to put it beyond doubt that all persons, white or
black, and whether formerly slaves or not, born or naturalized in the United States, and owing no
allegiance to any alien power, should be citizens of the United States and of the State in which they
reside. Slaughter-House Cases, 16 Wall. 36, 73; Strauder v. West Virginia, 102 U.S. 303, 306.
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This section contemplates two sources of citizenship, and two sources only: birth and
naturalization. The persons declared to be citizens are "all persons born or naturalized in the
United States, and subject to the jurisdiction thereof." The evident meaning of these last words
is, not merely subject in some respect or degree to the jurisdiction of the United States, but
completely subject to their political jurisdiction, and owing them direct and immediate allegiance.
And the words relate to the time of birth in the one case, as they do to the time of naturalization in
the other. Persons not thus subject to the jurisdiction of the United States at the time of birth cannot
become so afterwards, except by being naturalized, either individually, as by proceedings under the
naturalization acts, or collectively, as by the force of a treaty by which foreign territory is acquired.

Indians born within the territorial limits of the United States, members of, and owing immediate
allegiance to, one of the Indian tribes (an alien, though dependent, power), although in a
geographical sense born in the United States, are no more "born in the United States and subject to
the jurisdiction thereof," within the meaning of the first section of the Fourteenth Amendment,
than the children of subjects of any foreign government born within the domain of that
government, or the children born within the United States, of ambassadors or other public ministers
of foreign nations.

Id. at 101-02.

Justice Gray clearly stated that (1) the children of subjects of any foreign government born within the
domain of that government, or (2) the children born within the United States, of ambassadors or other
public ministers of foreign nations were not born subject to the jurisdiction of the United States. We can
see that the exception is not only for children born in the United States of ambassadors but also for
children of aliens who are born within the “domain” of a foreign government. The “born” provision of
both the Civil Rights Act of 1866 and the Fourteenth Amendment only applied to children born in the
United States. There was no issue before the Court which concerned children born out of the United
States. The American Indian who was the subject of the case was born in the United States territorial
limits. Justice Gray wanted to show that just being born in the United States did not make one a “citizen
of the United States.” He therefore would not have used examples of children being born out of the
United States. In referring to children of aliens who are born within the “domain” of a foreign
government, he had to have been referring to children born in the United States to alien parents, for why
would he use such an example if it related to children born in foreign countries to citizens of those
countries? Clearly, these children born to foreign parents in a foreign nation would have absolutely no
basis to claim any United States citizenship. No one ever made any such claim and such a claim hardly
needed the Court to proclaim that it had no basis. Also, the word “domain” refers more than just territory
or land, for it also includes “[s]phere of influence. Range of control or rule; realm.” Black’s Law
Dictionary 434 (5th ed. 1979).

Justice Gray also required that these children born in the United States be born “owing no allegiance to
any alien power” in order to be citizens under the Fourteenth Amendment, citing Slaughter-House Cases,
16 Wall. 36, 73 and Strauder v. West Virginia, 102 U.S. 303, 306. There is nothing in this statement
which suggests that Justice Gray was referring only to American Indians. After all, the Civil Rights Act of
1866 had made being born “not subject to any foreign powers” a condition precedent to being granted U.S.
citizenship through birth in the United States. Under the citizenship laws of Great Britain (and many other
nations) which practiced jus sanguinis (granting citizenship by parentage) as well as jus soli (granting
citizenship by being born on the soil of a nation, a child born in the United States to English parents was
an English “natural born subject” and owed perpetual natural allegiance to Great Britain. Understanding
these laws and especially given that The Slaughter-House cases had said that children born in the United

Copy provided courtesy of:  www.ProtectOurLiberty.org

Prot
ec

tO
urL

ibe
rty

.or
g

http://scholar.google.com/scholar_case?case=12565118578780815007&hl=en&as_sdt=2,31&as_vis=1
http://scholar.google.com/scholar_case?case=12565118578780815007&hl=en&as_sdt=2,31&as_vis=1
http://scholar.google.com/scholar_case?case=10979220518323133653&hl=en&as_sdt=2,31&as_vis=1


144

States to alien parents were not born “subject to the jurisdiction” of the United States and therefore not
citizens, Justice Gray would have excluded from U.S. citizenship these children born in the United States
to such alien parents.

Hence, Justice Gray was not relying on the English common law rule which did not contain the exception
to “natural born subject” status for children born in the country to aliens. The plaintiff claimed to be a
Fourteenth Amendment “born . . . citizen of the United States.” But the Court did not refer to the English
common law in any way when analyzing the citizenship of the plaintiff under the Fourteenth Amendment.
Hence, the Court rejected mere territorial jurisdiction (e.g., a child born on U.S. soil to alien parents) and
rather required complete, political jurisdiction (e.g., a child born on U.S. soil to U.S. citizen parents) in
order for a child to be entitled to birthright citizenship under the Fourteenth Amendment. This meant
being born with full and complete jurisdiction in the United States and not being born with a qualified or
partial jurisdiction such as arises when a person is born with an allegiance to a nation other than the United
States which occurs by being born in the United States to one or two alien parents. There is no way that
Justice Gray would have seen children born in the United States to alien parents as being born “completely
subject to their political jurisdiction, and owing them direct and immediate allegiance.” Rather, he would
have seen them as being born “merely subject in some respect or degree to the jurisdiction of the United
States.” What Justice Gray said about the Fourteenth Amendment requiring children born in the United
States to be born to citizen parents was also consistent with existing Congressional naturalization acts, the
Civil Rights Act of 1866, Minor v. Happersett, and The Slaughter-House Cases.

United States v. Ward, 42 F.320 (C.C.S.D.Cal. 1890) (same definition and cites Vattel); “At common law,
with the nomenclature of which the framers of the Constitution were familiar, it was never doubted that all
children, born in a country of parents who were its citizens, became themselves, upon their birth, citizens
also. These were natives, or natural-born citizens, as distinguished from aliens or foreigners.”

Another U.S. Supreme Court case that confirmed the Vattel/Minor definition of a “natural-born citizen” is
U.S. v. Wong Kim Ark, 169 U.S. 649 (1898), which answered the question left open by Minor. In
addressing the Wong Kim Ark decision, some says: “The Supreme Court of the United States, in its
landmark opinion on birthright citizenship authored by Justice Gray in United States v. Wong Kim Ark,
citing both the common law and numerous legal precedents in the United States, explained in 1898 that a
child born of alien parents within the country and subject to its jurisdiction (that is, whose parents are not
diplomatic personnel representing a foreign nation or troops in hostile occupation) is considered a “natural
born” citizen (in the United States) or subject (in England), as that term has been used over the centuries in
England and the United States.” (footnote omitted). In this statement which is suspiciously not a cited
quote from the Court itself, some tell us that the Court “explained” that a child born in the United States to
alien parents is a “‘natural born’ citizen.” But the Court did not use the term “‘natural born’ citizen” in
describing Wong’s Fourteenth Amendment citizenship. What the Court did is hold that Wong was a
Fourteenth Amendment “citizen of the United States.” It never said he was an Article II “natural born
Citizen.”

What the Wong Court really did is on the basis of the Fourteenth Amendment, create a new definition of a
“native citizen,” a child born in the country to alien parents. Now anyone born in the United States and
“subject to the jurisdiction thereof” was also a “citizen of the United States,” which has been come to be
called a “native-born” citizen. Departing from what the Court had already said in The Slaughterhouse
Cases and Elk v. Wilkin, which both required complete and absolute political jurisdiction to the United
States which comes by being born in the United States to parents who are not subjects of any foreign
power, the Court gave a novel interpretation to “jurisdiction,” as meaning only subject to its laws.
Through this relaxed interpretation of the jurisdiction clause, the Court extended birthright citizenship
which up to that time had been reserved only for the children born in the country to citizen parents to
children born in the United States to alien parents and excepting from the new definition children born in

Copy provided courtesy of:  www.ProtectOurLiberty.org

Prot
ec

tO
urL

ibe
rty

.or
g



145

the United States to ambassadors and foreign armies. This was a new “native-born” citizen, created by the
Court under the Fourteenth Amendment.

A careful reading of Wong Kim Ark shows that it distinguished between an Article II “natural born
Citizen” and a Fourteenth Amendment “born . . . citizen of the United States.” It relied on the English
common law and Calvin’s Case (1608) to hold that a child born in the United States to domiciled alien
parents was a “born . . . citizen of the United States” under the 1868 Fourteenth Amendment. So in effect
what the Court did was like the court in Calvin’s Case is to judicially naturalize Wong to be a “native-
born” citizen. For a good discussion of Calvin’s Case, see Polly J. Price, Natural Law and Birthright
Citizenship in Calvin’s Case (1608), 9 Yale J.L. & Human. 73 (1997), accessed at
http://www.uniset.ca/naty/maternity/9YJLH73.htm. But concerning a 1787 Article II “natural born
Citizen,” it cited Minor and quoted its American common law definition of a “natural-born citizen.” So
while the new “native-born” citizen was a “citizen,” he was not an Article II “natural born citizen,” which
the Court confirmed, recognized, but distinguished. The Court distinguished the “natural born Citizen” by
finding that a child born in the United States to alien parents, by the power of being born in the United
States, was just as much a “citizen” as the natural-born child born in the United States to citizen parents.
The Court said that it was birth in the country that gave both of those classes of citizens their right to
citizenship. But at the same time the Court did recognize that the child born in the country to citizen
parents was not only a “citizen,” but a “natural-born citizen.” Hence, the Court recognized that a “natural-
born citizen” was of another class but was willing to grant the new “native-born” person the simple status
of initial membership in the United States which comes with being a “citizen” as opposed to a “natural
born Citizen.”

First cautioning that its decision was based only “upon the facts agreed by the parties,” said that the
“necessary effect” of its decision was to declare “a child born in the United States, of parents of Chinese
descent, who, at the time of his birth, are subjects of the emperor of China, but have a permanent domicile
and residence in the United States, and are there carrying on business, and are not employed in any
diplomatic or official capacity under the emperor of China, becomes at the time of his birth a citizen of the
United States.” Id. at 705. Hence, by the express language of the decision, Wong Kim Ark held that
Wong was a Fourteenth Amendment “born . . . citizen of the United States” and nothing more. Wong Kim
Ark distinguished between a 1787 Article II “natural born Citizen” and a 1868 Fourteenth Amendment
“born . . . citizen of the United States.” Wong Kim Ark relied on the colonial English common law and
Calvin’s Case (1608) to define a “born . . . citizen of the United States” under the Fourteenth Amendment.
The Court had to rely upon colonial English common law to find that Wong was a “citizen of the United
States,” for under natural law and the law of nations, at birth he would have inherited the allegiance and
citizenship of his parents which means he would have been a perpetual inhabitant of the United States but
not one of its “citizens.” See Vattel, Section 213. But when referring to an Article II “natural born
Citizen,” Wong Kim Ark cited Minor and quoted its American common law definition of a “natural-born
citizen.”

When the Court decided Wong Kim Ark in 1898, the Article II “natural born Citizen” clause had a
particular historical and legal posture. First, Article II, Section 1, Clause 5 clearly distinguished between a
“natural born Citizen” and a “Citizen of the United States, with only the latter being eligible to be
President for those persons born after the adoption of the Constitution. Second, influential Founder, Chief
Justice John Marshall in The Venus and Justice Daniels in Dred Scott had defined a “natural born Citizen”
under natural law and the law of nations, citing and quoting Vattel and Section 212 of the The Law of
Nations. Some lower courts had done the same. Third, the Fourteenth Amendment only included the term
“citizen of the United States” and made no mention of a “natural born Citizen.” Fourth, Minor in 1875
had informed that the Fourteenth Amendment did not define an Article II “natural born Citizen” and did
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not engage in any “subject to the jurisdiction” analysis in determining that Virginia Minor was a “natural
born Citizen” and a “citizen” under what could only be American common law given the definition that it
gave of a “natural-born citizen” (born in the country to citizen parents). For all of these reasons, the Wong
Kim Ark Court would not have proceeded on the premise that a Fourteenth Amendment “born . . . citizen
of the United States” was the equivalent to an Article II “natural born Citizen.”

We saw that if the framers of the Fourteenth Amendment sought to change the meaning of an Article II
“natural born Citizen,” they would have debate in Congress what the purpose of the clause had been for
the Founders and Framers. The same applies to the Court in Wong Kim Ark. Minor said that there was
no doubt that a child born in the country to citizen parents was a “natural-born citizen.” It said that “there
have been doubts” whether a child born in the country to alien parents was a “citizen.” Some argue that
when the Court said “citizen,” it really meant “natural-born citizen” and that Wong Kim Ark then resolved
those doubts as it applies to a “natural-born citizen.” But for that to happen Wong Kim Ark would have
changed the long-standing definition of a “natural born Citizen” by expanding that class to now also
include therein children born in the United States to alien parents. This would have significantly changed
who was qualified to be President. But the Wong Court simply would not have rendered such a
monumental decision, altering the meaning of an Article II “natural born Citizen,” without examining and
thoroughly discussing what the purpose of the “natural born Citizen” clause was in relation to presidential
eligibility in the eyes of the Founders and Framers. The Court simply did not engage in any such analysis.
And it did not do so because it did not see that it was altering or amending the definition of a “natural born
Citizen” which was the citizen status that a would-be president had to have.

In Wong Kim Ark, the United States argued in 1898 that a child born in the U.S. to alien parents was not a
“citizen of the United States” under the Fourteenth Amendment. (Consider whether President Chester
Arthur, who was born to alien parents, was eligible to be Vice-President and President in 1881.) Ruling
against the government, Justice Gray, who was appointed to the U.S. Supreme Court by President Arthur,
declared a child born in the country to alien parents to be a “citizen of the United States” under the
Fourteenth Amendment. Wong Kim Ark, citing and quoting Minor and acknowledging its definition that a
“natural-born citizen” was born in the country to citizen parents, in no way disturbed Minor’s definition of
a “natural-born citizen,” for it was asked to decide only if Wong was a “citizen of the United States” under
the Fourteenth Amendment. Wong Kim Ark also allowed Wong to be a Fourteenth Amendment “citizen
of the United States” because it found that his parents, while not U.S. citizens, were, among other things,
domiciliaries, residents of the United States, and not working in some foreign diplomatic capacity or for
any invading army and therefore “subject to the jurisdiction” of the United States. The issue the Court had
to decide had nothing to do with whether Wong was an Article II “natural born Citizen.” Wong did not
need to be a “natural born Citizen.” There is no indication in the case that he was interested in being
eligible to be President. Also, Wong did not need to be an Article II “natural born Citizen” in order to be
admitted to the United States. Hence, he did not need to be an Article II “natural born Citizen.” He was
only interested in being a “citizen of the United States” so that he would be allowed into the United States.
Hence, just being a “born . . . citizen” under the Fourteenth Amendment was sufficient for his purposes.
Since Wong only needed to be a Fourteenth Amendment “citizen of the United States,” the Court limited
itself to that citizenship status. So Wong decided only the “citizen” part of Wong’s status. It never decided
whether he also had the “natural born” part. The Court cautioned in its opinion in the beginning and at its
end that it was only deciding whether Wong was a “citizen of the United States” under the Fourteenth
Amendment and also informed us under what limited conditions (born in the U.S. to alien parents who
were domiciled and residing in the U.S. and not employed in some foreign diplomatic capacity) it ruled
that he was so.

In answering the question that Minor did not answer, Wong Kim Ark affirmed the definition of a “natural-
born citizen” provided by Minor. It confirmed that definition when it had to determine whether a child
born in the United States to domiciled alien parents was a “born . . . citizen of the United States” under the
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Fourteenth Amendment. In its decision, Wong Kim Ark cited and quoted Minor’s definition of a “natural-
born citizen,” i.e., a child born in the country to citizen parents. Moreover, in holding that a child born in
the United States to domiciled alien parents was a “born . . . citizen of the United States,” the Court
explained that such a child is as much a “citizen” as the natural born child born in the United States to
citizen parents. But under the Fourteenth Amendment, we can say the same about a naturalized citizen
who is also as much a “citizen” as the natural born child born in the United States to citizen parents. We
also know that a naturalized citizen is not a “natural born Citizen” and is not eligible to be President.

Hence, while both Fourteenth Amendment “born or naturalize . . . citizens of the United States” are as
much “citizens” as an Article II “natural born Citizen[s],” neither are “natural born Citizen[s]” and neither
are eligible to be President. So, Wong Kim Ark told us that there are two classes of born citizens” who are
born in the United States, Article II “natural born Citizens” who are born in the United States to citizen
parents, and Fourteenth Amendment “born . . . citizens of the United States” who are born in the United
States to one or two domiciled alien parents.

Apart from what the Wong Kim Ark said, what is telling is also what the Court did not say. Virginia
Minor’s circumstances have always been recognized as one of a “natural born Citizen.” One born under
the circumstances of Wong had never before been declared to be a “natural born Citizen” by any Supreme
Court decision. As we have seen, the Constitution does not define a “natural born Citizen” and its text
which includes the clause is unclear as to its meaning. Hence, any interpretation of the clause would
require an analysis of what the Founders and Framers intended by writing the clause into the Constitution.
Hence, for the court to overcome that consensus definition of a “natural born Citizen” it would have had to
go back to the Founding and explain what the Founders and Framers intended by the “natural born
Citizen” clause. Wong Kim Ark would have also had to address the Minor definition of a “natural-born
citizen.” But an analysis of the Founders’ and Framers’ intent for inserting the clause in Article II in 1787
and of Minor’s definition of a “natural-born citizen” is blatantly missing from Wong Kim Ark. It is
missing because the Court was not concerned about making Wong a “natural born Citizen,” but rather
only a Fourteenth Amendment “born . . . citizen of the United States” which was inserted into the
Constitution in 1868. Wong Kim Ark did not revisit Minor’s American “common-law” definition of a
“natural-born citizen,” which it said was a child born in the country to citizen parents. Clearly, the Court
knew that Wong was not born to citizen parents. Hence, if it was going to declare Wong a “natural born
Citizen” under the 1787 common law definition, it would have had to address what Minor’s said about that
1787 definition. Such analysis would have necessarily included the Court examining the text of the
“natural born Citizen” clause as originally included in the 1787 Constitution and commenting on the
Founders’ and Framers’ intent for including the clause in the original Constitution in the context of
presidential eligibility and on all the historical evidence which in any way sheds light on the meaning of
the clause. We can readily see from the Court’s decision that it did not engage in any such historical,
policy, and legal analysis. Since it was only concerned with determining whether Wong was a “citizen of
the United States” under the Fourteenth Amendment, which is a different class of citizen than an Article II
“natural born Citizen,” it was not necessary for the Court to re-examine Minor’s definition of a “natural-
born citizen” or to analyze what the original meaning of the clause was. The Court did not have to
overcome any history of the consensus definition of a “natural born Citizen” which had been establishd
by prior U.S. Supreme Court cases such as The Venus (Marshall, C.J. dissenting and concurring); Dred
Scott (Daniels, J., concurring), and Minor. That we do not find in Wong Kim Ark any such discussion and
analysis on the Article II “natural born” Citizen clause is clear evidence that the Court did not and had no
intent to alter or amend Article II’s “natural born Citizen” clause.

The Fourteenth Amendment only addresses the status of a "citizen of the United States." It does not
concern an Article II "natural born Citizen." Hence, Wong Kim Ark carefully stated in the beginning and
end of its decision that it was only asked to answer the question of whether Wong was a "citizen of the
United States" under this amendment. Hence, Wong Kim Ark never had to nor did it reach the question of
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whether Wong was a "natural born Citizen" just like Minor did not reach the question of whether a child
born on U.S. soil to alien parents was even a "citizen." In fact, Wong Kim Ark recognized these two types
of citizens, a child born in the U.S. to alien parents who is a "citizen" and a child born in the U.S. to citizen
parents who is a "natural born Citizen." Wong used the English common law to provide a definition of
what a "citizen" was, not what a "natural born Citizen" was. On the other hand, Wong cited and quoted
Minor and its American common law definition of a "natural born Citizen."

Further evidence that Wong Kim Ark did not declare Wong an Article II “natural born Citizen” may be
found in the case of Ankeny v. Governor of the State of Indiana, 916 N.E.2d 678 (Ind.Ct.App. 2009), pet.
to transfer denied, 929 N.E.2d 789 (Ind. Supreme Court, April 5, 2010). The Indiana court acknowledged
that Wong Kim Ark did not declare Wong an Article II “natural born Citizen.” But then it attempts to
explain that such shortfall is “irrelevant.” Needless to say, its explanation makes very little sense in the
context of trying to determine what an Article II “natural born Citizen” is. Here is what the court said in
Footnote 14:

“We note the fact that the Court in Wong Kim Ark did not actually pronounce the plaintiff a “natural born
Citizen” using the Constitution’s Article II language is immaterial. For all but forty-four people in our
nation’s history (the forty-four Presidents), the dichotomy between who is a natural born citizen and who
is a naturalized citizen under the Fourteenth Amendment is irrelevant. The issue addressed in Wong Kim
Ark was whether Mr. Wong Kim Ark was a citizen of the United States on the basis that he was born in
the United States. Wong Kim Ark, 169 U.S. at 705, 18 S. Ct. at 478.” So even Ankeny tells us that Wong
Kim Ark did not hold that Wong was a “natural born Citizen.”

Wong Kim Ark expects persons born in the United States and those naturalized therein to be “subject to
the jurisdiction” of the United States in order to be “citizens of the United States.” The Court interpreted
“jurisdiction” as meaning laws of the United States. U.S. v. Wong Kim Ark said that this jurisdiction
clause was included in addition to birth in the United States because the framers did not want to make
citizens out of children who may be born in the United States to, apart to native Indians not taxed,
diplomats or members of invading armies. The Court said that these persons are not “subject to the
jurisdiction” of the United States, for they are not bound to adhere to our laws given their immunities from
prosecution. So, Wong Kim Ark interpreted “jurisdiction” as meaning laws rather than meaning political
and military jurisdiction. I believe that the Court did that just to arrive at a convenient political solution,
i.e., avoid having to declare so many children born in the United States of white European aliens
themselves aliens. Such judicial activism should be declared unconstitutional as it extends beyond the
U.S. Supreme Court’s Article III “judicial Power” and is therefore a violation of separation of powers.
Article III “appellate Jurisdiction, both as to Law and Fact” does not include the power to make new laws
based on public policy and political considerations which power only Congress has. The U.S. Supreme
Court has many times declared Congress’s actions unconstitutional when warranted. I have never seen it
declare the actions of the Supreme Court itself unconstitutional. But then what is good for the goose
should be good for the gander.

Given Wong Kim Ark’s interpretation of the meaning of “jurisdiction,” what is difficult to understand is
how someone could be naturalized in the United States and not be subject to the jurisdiction thereof. One
would think that to become naturalized one would automatically have to be subject to that jurisdiction, i.e,
to its laws. Hence, here there appears to be redundancy and surplusage given what Wong Kim Ark has
held. On the other hand, if we were to read "subject to the jurisdiction" as meaning not subject to any
foreign power which requirement was included in the Civil Rights Act of 1866, i.e., subject to the
complete political and military jurisdiction of the United States and not owing allegiance to any foreign
power, then I could make sense out of requiring jurisdiction for both those who are either born or
naturalized in the United States. Those born in the United States would have to be born to citizen parents
to cut off acquiring any foreign allegiance, jurisdiction, and citizenship in a foreign nation by way of jus
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sanguinis. And those naturalized in the United States would have to swear allegiance solely to the United
States and swear off any titles of nobility to cut off claims over their allegiance from any foreign nation.
Note that under the tortured decision of Wong Kim Ark (tortured because it found that we adopted the
colonial English common law rather than natural law and the law of nation after July 4, 1776 to define
what a “citizen of the United States” is and that “subject to the jurisdiction” in the Fourteenth Amendment
simply means subject to the laws of the United States) we do not require swearing off allegiance from
those who by accident or design are born in the United States to one or two alien parents, but under our
naturalization laws existing since the Founding, we do require such from those who are born in foreign
nations to two alien parents.

The Founders and Framers considered all “citizens” as either “natural born Citizens” or naturalized
citizens. Every “citizen” that fell into the latter category was simply called a “Citizen of the United
States.” Hence, prior to the Fourteenth Amendment and Wong Kim Ark, there had been only two types of
citizens, the “natural born Citizen” and the naturalized citizen. Any “citizen” who was not a “natural born
Citizen” was simply called “Citizen of the United States” which necessarily included the naturalized
citizens. There was no birthright citizenship status given to any person who was born in the United States
to alien parents. Congressional Acts had always treated any child born in the United States to alien
parents as an alien. This is evidenced by the Minor decision which said that “there have been doubts”
whether a child born in the United States to alien parents was even a “citizen.” Wong Kim Ark, did not
expand the class of persons who can be Article II “natural born Citizen[s].” Rather, what it did was create
another type of “citizen of the United States” “at birth” or “by birth.” For the first time, the U.S. Supreme
Court now had occasion to apply the Fourteenth Amendment to a person born in the United States to
domiciled alien parents and held that such a person was a Fourteenth Amendment “born . . . citizen of the
United States.” One might argue that interpreting Wong Kim Ark to have declared Wong only a “citizen
of the United States” and not a “natural born Citizen” is tantamount to improperly creating a third class of
citizens, persons who are born a “citizen of the United States” but are not a “natural born Citizen.” But we
have not improperly created any third class of citizens or done anything different from what Congress has
been doing since the Founding. Since the Founding, Congress has been creating “citizens of the United
States” “at birth” through its statutes of persons born out of the United States to one or two citizen parents.
The Wong Fourteenth Amendment “born . . . citizen of the United States” is no different in class
distinction than any other person made a “citizen of the United States” “at birth” or “by birth” by
Congressional Act who is also not Article II “natural born Citizen[s].” The Third Congress in the 1795
Naturalization Act, by removing the prior status of “natural born citizen” which was contained in the 1790
Naturalization Act, specifically informed us that a child born out of the United States to citizen parents
was a “citizen of the United States,” but not an Article II “natural born Citizen.”

It is rather unexpected that Wong Kim Ark would look to the English common law to determine what
“subject to the jurisdiction” means when there was no such concept in English common law. Our own
Congress had been legislating on citizenship and naturalization since 1790, 1795, 1798, 1802, 1804, 1855,
and 1866. We also had plenty of U.S. Supreme Court precedents that addressed definitions of citizenship
in the U.S. We also know that the Fourteenth Amendment came from the Civil Rights Act of 1866 which
used the phrase “not subject to any foreign power,” another concept which did not exist in English
common law. Did the Wong Kim Ark Court have to look any further than the prior cases of our U.S.
Supreme Court and our own Congressional Acts and the Civil Rights Act of 1866 and simply apply the
clear and unambiguous text of the Civil Rights Act for guidance in interpreting what “subject to the
jurisdiction” meant rather than go on and on about the English common law which was not part of the
“Laws of the United States” (Article III) in any event? What is more amazing is that after extensively
looking to English common law, the Court created a new kind of born “citizen of the United States” by
applying domicile and residency of the child’s parents rather than citizenship of the child’s parents to
satisfy the “subject to the jurisdiction” clause of the Fourteenth Amendment, also nothing that exists in the
English common law. Finally, Wong Kim Ark created a new category of a born Fourteenth Amendment
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“citizen of the United States.” It did not in any way amend what an Article II “natural born Citizen” has
always been since the Founding. There is plenty of language in the decision which shows that children
born in the U.S. to alien parents were “citizens of the United States” while children born to U.S. citizen
parents were “natural born Citizens.”

Wong quoted the same definition of “natural born Citizen” as did Minor v. Happersett. Hence, Wong did
not change the definition of an Article II "natural born Citizen." It declared under the Fourteenth
Amendment a child born on United States soil to alien parents who were domiciled and legally residing in
the United States and therefore subject to the jurisdiction of the United States a “citizen of the United
States,” It did not find him an Article II “natural born Citizen.” The Wong Kim Ark holding which relates
to a Fourteenth Amendment born "citizen of the United States" cannot be relied upon to define an Article
II “natural born Citizen.” Defining what an Article II “natural born Citizen” is depends upon what the
Framers intended that clause to mean in 1787, not what the framers of the Fourteenth Amendment wrote in
1868. The Framers defined national citizenship during the Founding in the historical context of the
American Revolution, a context which did not exist when the Court decided the Wong Kim Ark case in
1898. In that context, the Founders had to provide for who were the original citizens and who were their
descendents. To define these terms, the Framers relied upon the same law that justified the Revolution
itself. That law was natural law and the law of nations and not the English common law. From that law,
they came to call the original citizens "citizens of the United States" and their descendents, the "natural
born Citizens." The Framers then gave Congress the power to naturalize all other persons who may in the
future also qualify to be “citizens of the United States.” Under natural law and the law of nations as
commented upon by Vattel, whom the Framers relied upon to explain that law, this meant that only the
children of citizens (either “natural born Citizens” or naturalized) could ever be “natural born Citizens.”
All other citizens would only be “citizens of the United States.”

Wong Kim Ark dealt with defining what a Fourteenth Amendment “citizen of the United States” was in
1898. Justice Gray's general statements in Wong Kim Ark as to what a "natural born subject" (which under
English common law also included naturalized subjects) was in the colonies under English common law
before the Revolution made by him for the purpose of defining a “citizen of the United States” in 1898 do
not answer the question of what the Founder's definition of an Article II "natural born Citizen" was in
1787. In fact, given the Revolution and the need to constitute a new society, to the Framers the English
common law was neither relevant nor useful in providing that definition. Justice Gray’s decision can at
best be used to define what an original citizen was before the adoption of the Constitution which definition
he used to justify his declaring Wong a Fourteenth Amendment born "citizen of the United States." But it
cannot be used to define what a “natural born Citizen” is following its adoption. Additionally, the Wong
Court itself recognized the two distinct types of citizens, a "natural born Citizen" and a "citizen of the
United States." Chief Justice Fuller in his dissent said that he would not have found Wong to be a “citizen
of the United States” because his parents were not citizens. He also confirmed Vattel’s definition of a
“natural born Citizen.”

Any case that simply cites Wong Kim Ark and states that it is that decision that provides the standard for
what is an Article II “natural born Citizen” is mistaken. First, concerning the complex and immensely
important issue of what is an Article II “natural born Citizen,” courts should do their own independent
thinking and analysis of the issue rather than just cite and rely on one such case. Second, Wong Kim Ark,
when referring to a “natural born Citizen,” cited and quoted Minor v. Happersett and its definition of the
clause and then concerning the issue that was before the Court as to whether Wong was a Fourteenth
Amendment “citizen of the United States,” construed the “subject to the jurisdiction thereof” clause and
held that he was a “citizen of the United States” under that Amendment? A “natural born Citizen,” being
born in the United States to citizen parents, does not need the Fourteenth Amendment and its “subject to
the jurisdiction” clause to establish his or her citizenship. Wong Kim Ark did not change the underlying
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meaning of an Article II “natural born Citizen.” I say “underlying” because the amendment did increase
the class of people who can be parents of “natural born Citizens.” Any case that simply relies upon Wong
Kim Ark’s holding regarding who is a “citizen of the United States” under the Fourteenth Amendment for
a definition of an Article II “natural born Citizen” acts in error. Any case that relies on Wong Kim Ark’s
holding regarding the definition of a born Fourteenth Amendment “citizen of the United States” to
establish the standard of what an Article II “natural born Citizen” is acts with error. The standard is found
in Minor v. Happersett which was confirmed by Wong Kim Ark, not changed by Wong Kim Ark.

Wong did not hold that Wong was a “natural born Citizen.” Nor did it imply that he was. First, the
question presented and holding of the Court speak of a "citizen of the United States" under the Fourteenth
Amendment, not a "natural born Citizen" under Article II. No where in the question presented or in the
Court’s holding will you find the words “natural born Citizen.” Some do not provide one quote from the
Court which shows that the Court found Wong to be “natural born.” What is also telling regarding the
holding is that the District Court had found Wong to be a “natural born Citizen.” But the Supreme Court
did not go that far as can be seen by the Court holding Wong to be only a Fourteenth Amendment “citizen
of the United States.”

Second, the Court cited and quoted Minor’s definition of a “natural-born citizen,” with no criticism or
distinguishing of that definition to reach its holding that Wong was a “citizen of the United States.” This
is critically important because Minor had held that a “natural-born citizen” is a child born in a country to
citizen parents. If the Court was willing to abandon that definition it would have told us so.

Third, the Court said, by quoting Mr. Binney: “‘The right of citizenship never descends in the legal sense,
either by the common law, or under the common naturalization acts. It is incident to birth in the country,
or it is given personally by statute. The child of an alien, if born in the country, is as much a citizen as the
natural-born child of a citizen, and by operation of the same principle.'" Wong Kim Ark, at 169-70 (citing
and quoting Horace Binney, The Alienigenae of the United States Under the Present Naturalization Laws
(1853). Note Binney’s reference to “in the country” which is directly out of Vattel Section 212’s
definition of a ‘natural-born citizen.” Note also that, with the Court requiring “birth in the country” in
order to acquire birthright citizenship if one does not otherwise qualify for the status under some
naturalization statute, the Court recognized that only a child born “in the country” to citizen parents can be
a “natural-born citizen.” The Court by this quote told us in clear words that while both a child “born in the
country” to citizen parents and a child “born in the country” to alien parents are “citizens” by the mere fact
of being “born in the country,” only a child born “in the country” to citizen parents is a “natural-born
citizen.” The reason for this distinction is that under the English common law which the Court applied to
make Wong a “citizen,” a person naturalized at birth either judicially or by statute is a “natural born
subject,” whereas under American common law, which is based on natural law and the law of nations, a
person who is naturalized at birth can be a “born citizen,” but never a “natural born Citizen.”

And again, the law of nation’s definition was expressly recognized in U.S. v. Wong Kim Ark, 169 U.S.
649, 708 (1898). There the Court distinguished between a “natural born Citizen” and a “citizen of the
United States” and cited Vattel and quoted his definition of “natural born Citizen” as did Minor v.
Happersett but relied on the English common law to define a born “citizen of the United States” under the
Fourteenth Amendment. The Court said, by quoting Mr. Binney: “‘The right of citizenship never
descends in the legal sense, either by the common law, or under the common naturalization acts. It is
incident to birth in the country, or it is given personally by statute. The child of an alien, if born in the
country, is as much a citizen as the natural-born child of a citizen, and by operation of the same principle.'"
Wong Kim Ark, at 169-70 (citing and quoting Horace Binney, The Alienigenae of the United States Under
the Present Naturalization Laws (1853).
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What the Court and Mr. Binney said about there not being any jus sanguinis and that citizenship never
descends but rather is inherited either under “common law” by being born in the county or under
naturalization statutes by being naturalized thereunder is also not supported by the historical record which
I have analyzed and presented here. Rather, under a pure natural law approach, which the United States
never adopted given that Congress has always decided the citizenship status of children born out of the
United States to U.S. citizen parents, birthright citizenship in the United States would have descended
from citizen parents regardless of the place of birth and under the law of nations approach which the
United States did adopt as part of its “common-law,” it had always descended from citizen parents under
natural law and at the same time also acquired by being born in the country as indirectly required by
naturalization acts which would control citizenship status if one were born out of the country (positive
law.)

Note Binney’s reference to “in the country” which is directly out of Vattel Section 212’s definition of a
‘natural-born citizen.” Note also that, with the Court requiring “birth in the country” in order to acquire
birthright citizenship if one does not otherwise qualify for the status under some naturalization statute, the
Court recognized that only a child born “in the country” to citizen parents can be a “natural-born citizen.”
The Court by this quote told us in clear words that while both a child “born in the country” to citizen
parents and a child “born in the country” to alien parents are “citizens” by the mere fact of being “born in
the country,” only a child born “in the country” to citizen parents is a “natural-born citizen.” The reason
for this distinction is that under the English common law which the Court applied to make Wong a
“citizen,” a person naturalized at birth either judicially or by statute is a “natural born subject,” whereas
under American common law, which is based on natural law and the law of nations, a person who is
naturalized at birth can be a “born citizen,” but never a “natural born Citizen.”

Fourth, the Wong Kim Ark Court was willing to make Wong a “citizen” because he was born in the
United States and his parents’ domicile in the United States at the moment of his birth created a strong
enough allegiance to the United States (in the words of Lord Coke and Blackstone local and temporary) to
consider Wong to be born “subject to the jurisdiction thereof,” yet that allegiance was not as strong as if
the parents had been citizens of the United States and therefore not strong enough to make Wong a
“natural-born citizen.” Such temporary "subjects" were neither “natural born subjects” nor naturalized
subjects. They also did not have their rights. They were also not denizens, a status between a subject and
an alien. Not being denizens, they did not have the rights of a denizen. If they had rights of a denizen,
then what purpose did being a denizen serve? So, just being an alien in amity which made one a
temporary “subject,” did not mean that such person had the legal rights and privileges that belonged to a
real “subject.” These aliens in amity were not members in the true sense of English society. Once they
left the territory of the King’s dominions, their status converted to that of any other alien or foreigner. In
the United States, there did not exist any such temporary “subject.” In the United States, one was either a
citizen, a permanent member of American society, or an alien to that society. Given this very limited
status of such an alien in amity that existed under the English common law, we can see why their
allegiance to the United States was only strong enough to create a “citizen” in their children born in the
United States, but not a “natural born Citizen.” A “natural born Citizen” requires the child’s parents at
the time of the child’s birth to be in full and complete allegiance to the United States, i.e., citizens, while a
“citizen of the United States” only requires that the parents be at least in temporary allegiance to the
United States by being subject to the laws of the United States. Under current judicial interpretation, this
minimum requirement is met by the mere presence of the parents in the territory of the United States,
regardless of whether those parents are physically present in U.S. territory with or without the permission
of the United States.

Fifth, there is other evidence in Wong Kim Ark which shows that the Court was not construing the
“natural born Citizen” clause of Article II, Section 1, Clause 5, which the Framers included in the
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Constitution in 1787. In addressing whether the United States adopted the “international” rule (jus
sanguinis) or the English common law rule (jus soli), the Court first framed the Government’s argument
and then provided its answer:

IV. It was contended by one of the learned counsel for the United States that the rule of the
Roman law, by which the citizenship of the child followed that of the parent, was the true rule of
international law, as now recognized in most civilized countries, and had superseded the rule of the
common law, depending on birth within the realm, originally founded on feudal considerations.

***

There is, therefore, little ground for the theory that, at the time of the adoption of the Fourteenth
Amendment of the Constitution of the United States, there was any settled and definite rule of
international law, generally recognized by civilized nations, inconsistent with the ancient
rule of citizenship by birth within the dominion.

Wong Kim Ark, 169 U.S. at 666-67. As we can see, the Court focused on the time period of the
Fourteenth Amendment and not that of when the original Constitution was adopted in 1787. The Court
said that there was little support for the theory that at the time of the adoption of the Fourteenth
Amendment any “international” rule was generally recognized by civilized nations. The Court did not
analyze at all the Founding generation’s adoption of the law of nations as part of Article III “Laws of the
United States.” The Founding generation did not use the term “international law.” Rather, they used the
expression, law of nations, to describe that body of law that came from natural law applied to the affairs of
nations. If the Court had been construing the “natural born Citizen” clause of Article II, it would have had
to consider what the Founding generation’s understanding of the law of nations was in 1787, not what
America thought about “international” law in 1868.

The law of nations, as explained by Vattel, showed that nations can pass positive laws that impact on the
citizenship status of its children born in a foreign country. That is why the definition of a "natural-born
citizen" is a child born in the country to citizen parents. That definition avoids any problems with dual or
conflicting allegiances.

Jus soli has no place in “Natural Law.” But positive law can change natural law and thereby impose the
rule of jus soli. Our early Congresses valued the jus soli rule. They valued it such that they saw fit to pass
the Naturalization Act of 1790 which provided for the citizenship status of children born out of the country
to U.S. citizen parents, calling them “natural born citizens.” Starting with the Naturalization Act of 1795,
Congress has only called these children born out of the United States to U.S. citizen parents "citizens of
the United States," and not "natural born citizens." Wong Kim Ark has confirmed that any child "born
out of the country" can only be a "citizen" by satisfying a Congressional naturalization statute. And both
Minor and Wong tell us that only a child that is "born in the country" to citizen parents can be a "natural
born Citizen."

Under Minor v. Happersett and Wong Kim Ark, a child has to be "born in the country" to be a "citizen"
under the Constitution. If the child is not "born in the country," then the child can be a citizen only by
satisfying all the requirements of a Congressional naturalization statute. Also under Minor and Wong
Kim Ark, only a child who is "born in the country" to citizen parents is a "natural born Citizen." Any
child who is "born in the country" and only "subject to the jurisdiction" of the United States is a
Fourteenth Amendment "citizen," but not an Article II "natural born Citizen,” for only a child who is "born
in the country" to citizen parents can be a "natural born Citizen."

Copy provided courtesy of:  www.ProtectOurLiberty.org

Prot
ec

tO
urL

ibe
rty

.or
g



154

All this is critical since the original and amended Constitution, all Acts of Congress, and treaties read as a
whole show that there is a distinction between a “natural born Citizen” and a “citizen of the United
States,” with Article II, Section 1, Clause 5 making an express distinction with post-Constitution adoption
eligibility for President allowed only to the “natural born Citizen.”

Some argue that the dissenting opinion of Chief Justice Fuller in Wong Kim Ark and the government brief
are evidence that the majority really did define what an Article II “natural born Citizen” is. But the
holding of a case is not determined by what the dissenting or counsel believe that holding says.

Finally, a careful comparative analysis of Minor and Wong Kim Ark shows that the two cases are from
two different worlds. Wong Kim Ark said:

In Minor v. Happersett, Chief Justice Waite, when construing, in behalf of the court, the very
provision of the Fourteenth Amendment now in question, said: "The Constitution does not, in
words, say who shall be natural-born citizens. Resort must be had elsewhere to ascertain that."
And he proceeded to resort to the common law as an aid in the construction of this provision. 21
Wall. 167.

United States v. Wong Kim Ark, 169 U.S. 649, 655 (1898). But there are four major problems with
Justice Gray’s statement.

First, Minor did not construe the Fourteenth Amendment (“citizen”). Rather, it construed Article II,
Section 1, Clause 5 (“natural born Citizen”). In fact, Minor clearly told us that the definition of a “natural
born Citizen” was not contained in the Constitution which at that time already included the Fourteenth
Amendment. After making that statement, Minor then told us that the definition of a “natural-born
citizen” may be found in the “common-law.” So clearly, Minor never looked to the Fourteenth
Amendment for any aid in defining a “natural-born citizen.” On the other hand, Wong Kim Ark did not
construe Article II, Section 1, Clause 5, but did construe the Fourteenth Amendment.

Second, Minor resorted to the “common law” to construe what a “natural born Citizen” was, not to
construe what a “citizen” was. In fact, Minor told us that because it was not only necessary but also
sufficient to define a “natural-born citizen,” it was therefore not necessary to define a “citizen” under the
Fourteenth Amendment.

Third, the only “common law” that Minor relied upon was American “common law,” not English
“common law.” We know that because the “common-law” that Minor relied upon required not only birth
in the country, but also birth to citizen parents in order to produce a “natural-born citizen.” But yet Justice
Gray ended up not relying upon that American “common-law, but on the English “common law” which
made no requirement regarding the citizenship of the parents in order to produce a “natural born subject.”
Minor’s American “common-law” said that a “natural-born citizen” is a child born in a country to citizen
parents. But Wong’s English “common law” said that a child born in the dominion and allegiance of the
King was a “natural born subject.”

Fourth, in defining American citizenship, Minor also relied upon American naturalization statutes. But
Wong Kim Ark relied upon English naturalization acts.

Fifth, Minor relied upon the definition of an American “natural-born citizen” existing after July 4, 1776 to
define an American “natural born citizen” in 1875. But Wong Kim Ark relied upon the definition of an
English “natural-born subject” that existed before July 4, 1776 to define an American “citizen” in 1898.
Justice Gray in Wong Kim Ark said:
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In Smith v. Alabama, Mr. Justice Matthews, delivering the judgment of the court, said: "There is
no common law of the United States, in the sense of a national customary law, distinct from the
common law of England as adopted by the several States each for itself, applied as its local law,
and subject to such alteration as may be provided by its own statutes." "There is, however, one
clear exception to the statement that there is no national common law. The interpretation of the
Constitution of the United States is necessarily influenced by the fact that its provisions are framed
in the language of the English common law, and are to be read in the light of its history." 124 U.S.
478.

Id. at 655. But a “natural born citizen” did not exist in the language of the English common law which
only included a “natural born subject.” So why did Justice Gray resort to the language of the English
common law when he should have resorted to the language of the American “common law” which Minor
had informed in 1875 did contain the very clause “natural-born citizen?” By resorting to English
“common law” rather than American “common law, what Justice Gray did was tell us all about “English
nationality” (Id.) rather than American nationality. Clearly, Justice Gray relied upon the wrong “common
law” and nationality.

So what we have with Wong Kim Ark is a Court that (1) construed the Fourteenth Amendment (“citizen”)
while Minor construed Article II (“natural-born citizen”) (different Article of the Constitution), (2)
analyzed what a “citizen” is rather than what a “natural born Citizen” is (different Word of the
Constitution), (3) relied upon a different law to interpret that different Article and Word of the
Constitution (different Law), and (4) construed a “natural born subject” rather than a “natural-born
citizen” (different type of Citizen). Wong Kim Ark is a case that used a different Law to construe a
different Article and Word of the Constitution, all done by relying on a different type of Citizen.
But some tell us that somehow we are supposed to believe that Wong Kim Ark’s holding which includes a
definition of a Fourteenth Amendment “citizen” based on the definition of an English “natural born
subject” under English common law exiting before July 4, 1776, is supposed to have the same
constitutional effect as Minor’s holding which includes a definition of an Article II “natural-born citizen”
based on the definition of an American “natural-born citizen” under American “common-law” existing
after July 4, 1776.

Perkins v. Elg, 307 U.S. 325 (1939) (The U.S. Supreme Court affirmed the lower court ruling which found
that Elg, who was born in the United States to a naturalized U.S. citizen father and naturalized citizen
mother, the mother being derivatively naturalized by marrying a U.S. citizen, was a “natural-born citizen.”

Schneider v. Rusk, 377 U.S. 163, 165 (1964).

The case of Schneider v. Rusk, 377 U.S. 163 has recognized the critical constitutional distinction between
a “natural born Citizen” and a “native-born” citizen. This is what Schneider said about the difference
between a “natural born Citizen” and “native-born” citizen.

We start from the premise that the rights of citizenship of the native born and of the naturalized
person are of the same dignity and are coextensive. The only difference drawn by the
Constitution is that only the "natural born" citizen is eligible to be President. Art. II, 1. [377
U.S. 163, 166]

While the rights of citizenship of the native born derive from § 1 of the Fourteenth Amendment
and the rights of the naturalized citizen derive from satisfying, free of fraud, the requirements set
by Congress, the latter, apart from the exception noted, "becomes a member of the society,
possessing all the rights of a native citizen, and standing, in the view of the constitution, on
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the footing of a native. The constitution does not authorize Congress to enlarge or abridge those
rights. The simple power of the national Legislature, is to prescribe a uniform rule of
naturalization, and the exercise of this power exhausts it, so far as respects the individual."
Osborn v. Bank of United States, 9 Wheat. 738, 827. And see Luria v. United States, 231 U.S. 9,
22 ; United States v. MacIntosh, 283 U.S. 605, 624 ; Knauer v. United States, 328 U.S. 654,
658 .

***

This statute proceeds on the impermissible assumption that naturalized citizens as a class are less
reliable and bear less allegiance to this country than do the native born. This is an assumption that
is impossible for us to make. Moreover, while the Fifth Amendment contains no equal protection
clause, it does forbid discrimination that is "so unjustifiable as to be violative of due process."
Bolling v. Sharpe, 347 U.S. 497, 499 . A native-born citizen is free to reside abroad
indefinitely without suffering loss of citizenship. The discrimination aimed at naturalized citizens
drastically limits their rights to live [377 U.S. 163, 169] and work abroad in a way that other
citizens may. It creates indeed a second-class citizenship. Living abroad, whether the citizen be
naturalized or native born, is no badge of lack of allegiance and in no way evidences a voluntary
renunciation of nationality and allegiance. It may indeed be compelled by family, business, or
other legitimate reasons.”

Schneider v. Rusk, 377 U.S. 163, 165-66, 168–169 (1964).

Section 352(a)(1) of the Immigration and Nationality Act of 1952 had caused naturalized citizens to loss
their U.S. citizenship if they continuously resided abroad in the country of origin for three years. The
section did not have a similar provision whereby if “native-born citizens” resided abroad for such a period
of time, they lost their U.S. citizenship. The Court held that Section 352(a)(1) was discriminatory as to
appellant, a naturalized citizen, and therefore violated her Fifth Amendment due process rights. The Court
ruled that naturalized citizens have the same rights and privileges as “native-born citizens.” The Court
concluded that naturalized citizens are just as loyal to the U.S. as are “native-born citizens” so therefore,
there was no sound basis for the statute to treat naturalized citizens the way it did. The Court therefore
held that Congress did not have power to pass a statute that treated naturalized citizens differently than it
did “native-born citizens” when the statute did not provide any reasonable basis to do so. So, the Court
interpreted the Fourteenth Amendment to say that a naturalized citizen is equivalent to a “native-born
citizen.”

But we know from Article II, Section 1, Clause 5 that the Founders and Framers made a policy decision
that a “natural born Citizen” has a higher allegiance level than does a naturalized citizen, for the former is
eligible to be President and Commander in Chief of the Military while the latter is not. That the Court
equated the loyalty of a naturalized citizen to that of a “native-born citizen” tells us that the Court could
not have meant to say that a “native-born citizen” is the same as a “natural born Citizen,” for only a
“natural born Citizen” is eligible to be President and a naturalized citizen is clearly not. If the Court meant
to equate “natural born” and “native born,” it would not have equated the allegiance of “native born” to
that of the naturalized.

We also saw from Minor that the rights of a “natural-born citizen” do not come from the Fourteenth
Amendment. Indeed, Minor said that Virginia Minor did not need that amendment to establish that she
was a “natural-born citizen.” Rather, the Court found her right to be a “natural-born citizen” in “common-
law.”
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Hence, Schneider’s reference to the Fourteenth Amendment for the rights of a “native born” rather than
the “common-law” informs us that the Court is talking about a Fourteenth Amendment “born . . . citizen of
the United States” and not an Article II “natural born Citizen.” The Court further confirms that a “natural
born” citizen is different from a Fourteenth Amendment “native born” citizen when it says that only a
“natural born” citizen is eligible to be President. If the Fourteenth Amendment defined a “natural born
Citizen,” the Court would have simply said: “We start from the premise that the rights of citizenship of
the natural born and of the naturalized person are of the same dignity, and are coextensive. The only
difference drawn by the Constitution is that only the “natural born” citizen is eligible to be President. Art.
II, § 1.” But the Court used “native born,” not “natural born,” and even said that only the “natural born” is
eligible to be President, not saying that only the “native born” is eligible to be President. The Court’s use
of “native born” and “natural born” in this context shows that the Court distinguished between an Article
II “natural born Citizen” and a Fourteenth Amendment “born . . . citizen of the United States” or what the
Court called a “native born” citizen.

This reading is confirmed by this “Interpretation 324.2 Reacquisition of citizenship lost by marriage”
published by the Federal Government. This interpretation explicitly acknowledges two separate and
distinct types of citizenship (“whichever”) for persons born in the United States rather than two labels
which could mean one type of citizenship. It also recognizes the naturalized class which then makes a
third class of citizen:

“The repatriation provisions of these two most recent enactments also apply to a native- and natural-born
citizen woman who expatriated herself by marriage to an alien racially ineligible to citizenship, a category
of expatriate not covered by the earlier 1936 legislation.

***

The words ‘shall be deemed to be a citizen of the United States to the same extent as though her marriage
to said alien had taken place on or after September 22, 1922’, as they appeared in the 1936 and 1940
statutes, are prospective and restore the status of native-born or natural-born citizen (whichever existed
prior to the loss) as of the date citizenship was reacquired.

***

The effect of naturalization under the above statutes was not to erase the previous period of alienage, but
to restore the person to the status if naturalized, native, or natural-born citizen, as determined by her status
prior to loss.”

http://www.uscis.gov/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-45104/0-0-0-48602.html.

Obama’s supporters maintain that there is no such thing as a U.S. citizen born in the United States who is
not a “natural born Citizen.” Clearly, the use of the word “whichever” shows that there are two different
types of citizenship. Also, the juxtaposition of “naturalized, native, or natural-born citizen” shows that the
INS has recognized these classes as three separate types of citizenships, with “native” and “natural-born
citizen” being persons born in the United States but only the latter being a “natural-born citizen.”

The importance of being born in the country can be seen from the case of Ruben Flores-Villar v. United
States of America, 564 U.S. ___(2011). There Flores-Villar had been born in Mexico to a U.S. citizen
father and Mexican mother. The underlying question to be answered by the Court was whether Flores-
Villar, then 36 years old, could be deported after a criminal conviction simply because his father rather
than his mother was a citizen of the United States.
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Flores-Villar was born in Mexico in 1974. At that time, 8 U.S.C. §§ 1401(a)(7) and 1409 provided that if
a U.S. citizen father and non-U.S. citizen mother had a child out of wedlock abroad, the U.S. citizen father
could only transmit citizenship if he had continuously resided in the United States for at least five years
after the age of fourteen. On the other hand, if a U.S. citizen mother and non-U.S. citizen father had a
child out of wedlock abroad, the U.S. citizen mother could transmit U.S. citizenship if she had
continuously resided in the United States for only one year prior to the child’s birth. Section 1401 has
since been amended to remove some of these differentiations, but the 1974 law applied to Flores-Villar.

The Department of Homeland Security denied Flores-Villar’s application for U.S. citizenship, finding that
his father was sixteen at his birth, and unable to have resided continuously in the United States for five
years after age fourteen, thus foreclosing his ability to transmit citizenship. The lower court, denying his
equal protection and due process challenge to the staute, denied his U.S. citizenship.

The United States argued that Section 1401 is directed at naturalization and not merely citizenship,
because citizenship is automatically conferred only upon birth inside the United States, while birth abroad
to United States citizen parents requires the naturalization of the foreign-born child to gain citizenship.
Flores-Villar argued that his case involved citizenship and not immigraiton or naturalization and therefore
the plenary power doctrine did not apply. He said that he was a citizen from birth and therefore based on
prior cases and Section 1409 his citizenship did not involve the transfer of loyalties which underly
naturalizaiton of aliens. The U.S. Supreme Court, in a tie vote, upheld the denial of this U.S. citizenship.
Because Flores-Villar was not born in the United States, Congress was allowed the plenary power to
foreclose the paternal transmission of citizenship. Had Flores-Villar been born in the United States,
Congress would not have had such power.

The important point that needs to be understood about Flores-Villar which relates to defining a "natural
born Citizen" is that despite Flores-Villar being born to a U.S. citizen father, Congress was able to dictate
his citizenship status by exercise its naturalization plenary power over him because he was not born in the
United States.

Flores-Villar demonstrates how a "natural born Citizen" is defined by the law of nations which is the
combination of both natural law (citizen parents) and positive law (place of birth) and that it is error to
argue that a "natural born Citizen" is defined strictly by natural law. Flores-Villar, even though he was
born to a U.S. citizen father, because he was not born in the country, fell subject to Congress’s plenary
powers over naturalization. The case shows that it is only by satisfying the law of nations definition of a
“natural born Citizen” (satisfying both place of birth and citizen parents) that someone is immunized from
Congress’s plenary power over naturalization.

Chief Justice Waite, in Minor v. Happersett, in 1875, stated: "The Constitution does not, in words, say
who shall be natural-born citizens. Resort must be had elsewhere to ascertain that. At common-law, with
the nomenclature of which the framers of the Constitution were familiar, it was never doubted that all
children born in a country of parents who were its citizens became themselves, upon their birth, citizens
also. These were natives, or natural-born citizens, as distinguished from aliens or foreigners. Some
authorities go further and include as citizens children born within the jurisdiction without reference to the
citizenship of their parents. As to this class there have been doubts, but never as to the first." Minor v.
Happersett, 88 U.S. 162 (1875). Additionally, it is important to note that, even though the Fourteenth
Amendment was already in place, Justice Waite stated that there is doubt as to whether a child born in the
United States to foreign parents is a citizen (Id. at 167-68) and that the Fourteenth Amendment did not
affect the citizenship of men or women. Id. at 170. It is also critical to note that Justice Waite did not refer
to the English common law when defining a "natural born citizen," for we shall see that the English
common law did not consider the citizenship of the child's parents when declaring that child a "natural
born subject." Rather, Justice Waite referred to the "common law" that as we shall see below has its
origins in the law of nations and natural law and which became U.S. common law.
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Justice Grey, 23 years later in U.S. v. Wong Kim Ark (1898) repeated what Justice Waite said in Minor
about the need to resort to common law when defining “natural born Citizen:” "In Minor v. Happersett,
Chief Justice Waite, when construing, in behalf of the court, the very provision of the fourteenth
amendment now in question, said: ‘The constitution does not, in words, say who shall be natural-born
citizens. Resort must be had elsewhere to ascertain that.’ And he proceeded to resort to the common law as
an aid in the construction of this provision." U.S. v Wong Kim Ark, 169 U.S. 649 (1898).

In both of these cases, the Supreme Court did not look to the Fourteenth Amendment to define what a
“natural born Citizen” is. Rather, both courts said that the meaning of that term must be found by resort to
the "common law." What do both of these Supreme Court decisions tell us? First, they show that there is a
difference between a Fourteenth Amendment “citizen” and an Article II “natural born Citizen.” If the two
terms were the same, the Supreme Court in both of these cases would not have said that the meaning of a
“natural born Citizen” is not contained in the Constitution, for the Fourteenth Amendment was already
part of the Constitution and the Court could have easily said that the definition of a “natural born Citizen”
is contained right in the Fourteenth Amendment. Second, the Supreme Court in both of these cases also
said that the meaning of an Article II “natural born Citizen” is not contained in the Constitution but rather
in the "common law." Here we have clear evidence that the United States Supreme Court itself has
recognized that the Fourteenth Amendment does not define what an Article II “natural born Citizen” is and
has stated that its definition may be found only in the "common law." Hence, we can see that simply being
declared a “citizen” under the Fourteenth Amendment does not make one an Article II “natural born
Citizen.” Neither the Fourteenth Amendment nor Congressional Acts has changed the meaning of a
“natural born Citizen,” for these sources address only the question of what is a “citizen” and do not touch
upon what is a “natural born Citizen.” “The Fourteenth Amendment and the domestic citizenship statutes
necessarily mean that Congress left determination of what categories of citizenship are “natural born” to
other law. . . .” Gabriel J. Chin, Why Senator McCain Cannot Be President: Eleven Months and Hundred
Yards Short of Citizenship, Arizona Legal Studies Discussion Paper No. 08-14 (2008). Also, for one to be
declared an Article II “natural born Citizen,” one must satisfy the "common law" definition for that term.
The question then becomes to what "common law" are we to look for the definition of an Article II
“natural born Citizen?” We have seen that we are to look to American common law and not English
common law.

We have seen that neither the Fourteenth Amendment nor the holding of Wong Kim Ark makes anyone an
Article II “natural born Citizen.” It is simply impossible for the Fourteenth Amendment, passed in 1868,
to have established the original meaning of the term “natural born citizen” in Article II, Section 1 of the
Constitution, which was ratified in 1788, some 80 years earlier.” There is also nothing in its text or
debates which in any way shows that it was intended to alter the very fundamental definition of ‘natural
born citizen” other than to redefine which persons born in the United States could be first generation born
“citizens of the United States.” We have also seen how Schneider v. Rusk, 377 U.S. 163 (1964)
distinguished between an Article II “natural born Citizen” and a Fourteenth Amendment “born . . . citizen
of the United States” or what the Court called a “native born” citizen, even telling us, like Wong Kim Ark,
that the latter finds his or her citizenship rights in the Fourteenth Amendment. Schneider, 377 U.S. at 166.
A Fourteenth Amendment or Wong Kim Ark "born . . . citizen of the United States," like a person
naturalized to be a “citizen of the United States” after birth, is simply a member of the country which we
call the United States of America. Because such a citizen needs to be born only subject to the jurisdiction
(interpreted to mean the laws) of the United States, such a “born” or “native born’ citizen is permitted to
be born with allegiance and jurisdiction to the United States and to foreign nations. Like a naturalized
citizen after birth, being born with sole and exclusive allegiance and jurisdiction to the United States is not
required. Schneider informs that the citizenship rights of the “native citizen” and a naturalized citizen “are
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of the same dignity, and are coextensive.” Schneider further stated that these citizens are equal in
reliability and allegiance. Id. at 168.

But we know that the Founders and Framers prohibited naturalized citizens from being eligible to be
President for those born after the adoption of the Constitution. Hence, Schneider could not have been
equating a “native born” citizen to a “natural born Citizen.” We know that it did not, for it even told us
that only a “natural born” citizen is eligible to be President. Id. at 165. The Twelfth Amendment extended
the requirement also to those aspiring to be elected Vice-President. The Founders and Framers were
highly concerned with foreign and monarchial influence making its way into the constitutional republic
and thereby causing the nation to be conquered or weakened from within. Hence, the Founders and
Framers included the “natural born Citizen” presidential eligibility standard for the safety and survival of
the Constitutional Republic. Consequently, an Article II "natural born Citizen," can be born only within
the full and complete allegiance, jurisdiction, and citizenship of the United States. Being born in the
United States (cutting off any foreign allegiance, jurisdiction, and citizenship under jus soli) to citizen
parents (cutting off any foreign allegiance, jurisdiction, and citizenship under jus sanguinis) is the only
way to be a “natural born Citizen.” That is what the Founders and Framers required to give the United
States the best chance of being led by a civilian and military leader who would best protect the sole
interests of the United States and have no attachment to any foreign power or interests.

Moreover, the Founders and Framers in Article II said “natural born,” not just “born.” In order to gain this
special status of “natural born Citizen,” one must satisfy the American common law definition of a
“natural born Citizen” handed down to us since the Founding and confirmed in both Minor v. Happersett
and Wong Kim Ark (discussed below). One cannot simply obtain the status of a “Citizen of the United
States” under the Fourteenth Amendment, Congressional Act, or treaty, even if that status is gained from
the moment of birth, for these positive laws neither by affirmative language nor by definition bestow upon
anyone the status of a “natural born Citizen.” Moreover, both Minor and Wong Kim Ark said that the
Fourteenth Amendment defines neither a “Citizen” of the United States” (it does not define what “subject
to the jurisdiction thereof” means) nor a “natural born Citizen.” That would mean by referring to neither a
“natural born Citizen” nor to defining one. That is why Minor relied on American “common-law” to
define a “natural born Citizen” and Wong Kim Ark relied upon English “common law” to define a
“Citizen of the United States.”

This means that a “natural born Citizen” inherits his or her allegiance and U.S. citizenship from being born
to U.S. citizen parents and from being born on U.S. soil or its jurisdictional equivalent rather than
acquiring them from a positive law which is what a naturalized citizen does. This positive law naturalizes
a person to be a U.S. citizen “at birth” when he or she is born abroad to one or two U.S. citizen parents
(missing U.S. place of birth and in some cases also at the same time only having one U.S. citizen parent)
or born in the U.S. to one or two alien parents (missing two U.S. citizen parents).

So as we can see, our U.S. Supreme Court has given the exact “natural born Citizen” clause only one
definition and that is a child born in the country to citizen parents. See Minor v. Happersett (1875); U.S.
v. Wong Kim Ark (1898). This means that only a child born in the United States to two parents who are
either Article II “natural born Citizens” or Fourteenth Amendment or statutory “born or naturalized . . .
“citizens of the United States” is an Article II “natural born Citizen.” This is the consensus opinion of a
“natural born Citizen” as provided by our U.S. Supreme Court and Congress since the beginning of our
nation. Consequently, a “Citizen of the United States” is any citizen so made by Act of Congress, treaty,
or other positive law such as the Fourteenth Amendment. Indeed, while a Fourteenth Amendment “born .
. . citizen of the United States” may be born with dual and divided allegiance to the United States, an
Article II “natural born Citizen” is born only within the sole, full, complete, and undivided allegiance,
jurisdiction, and citizenship of the United States.
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A “natural born Citizen” includes all those who are born with no foreign allegiance and excludes all those
who are born with any foreign allegiance. On the other hand, a “citizen,” “native-born citizen,” “born
Citizen,” or “citizen of the United States” who is not a “natural born Citizen” can be born with foreign
allegiance but through positive law is nevertheless naturalized to be a “citizen of the United States” either
“at birth” or after birth. Hence, a “natural born Citizen” has only one definition which was recognized
during the Founding and which has been confirmed by our U.S. Supreme Court, Congress, and other
historical sources. That definition is a child born in the country to citizen parents. Satisfying this
definition removes from the child foreign allegiance which may attach by birth on foreign soil (by jus soli)
or by birth to one or two foreign parents (by jus sanguinis). It is by satisfying this definition that one is
born with no foreign allegiance and thus attached and loyal only to the U.S. Consequently, all “natural
born Citizen[s]” are “citizens of the United States,” but not all “citizens of the United States” are “natural
born Citizen[s].” Therefore, any “born . . . citizen of the United States” under the Fourteenth Amendment
must still show that he or she satisfies the American common law definition of a “natural born Citizen” in
order to be considered a “natural born Citizen.” Failing to make that showing, a Fourteenth Amendment
“born” or “native born” citizen is just that which is not an Article II “natural born Citizen.”

Vattel says that under natural law alone, it matters not where someone is born, for a child follows the
condition of his/her parents. Section 215. That makes perfect sense when we think about children being
born in tribes on land belonging to no one. Or even if we think of children born to nomads who just
traveled about with no certain home. Vatttel, Section 203. Accidental birth one some piece of land surely
did not create any allegiance to that land. Vattel, Section 215. Rather, it was birth to the child’s parents
who belonged to the tribe that made that child at birth also a member of and in allegiance with that tribe
and no other.

Of course, all that changed when people become more organized and created civil society which took on
its character from language, religion, race, or some other factors. People then took possession of land so
they could cultivate it for food. Vattel, Section 203. As civil society organized even more, it created the
nation or state which provided each member of that society with greater advantages and protection.
Vattel, Section 1. The members of those nations then formed governments to better manage and protect
the nation and its people. Id. If the government was controlled by all the people, the form of government
was a democracy. If it was controlled by a few, the form was an aristocracy. And if it was controlled by
single individual, the form was a monarchy. Vattel, Section 3. Those governments made positive laws
which also determined territorial boundries which in many cases were based on some natural line of
demarcation.

As Pufendorf and Vattel (Section 212) inform, the first members of those nations were those who first
created those nations. Their children became the natural born members and also the children of the
children and so on. Vattel, Section 212. The positive laws of those nations then provided for others to
join that nation. This process came to be called naturalization which made a person who was not born a
member of that nation as though he or she had been so born. Vattel, Section 214.

Throughout the history of the western world, members of nations, whether natural born or naturalized,
have been called citizens or subjects, depending on the form of government of the nation. In Great Britain,
children born in its dominions to English “natural born subjects” were considered “natural born subjects.
But children who were naturalized at birth by the mere fact of being born in its territory and regardless of
the citizenship of the parents were also called “natural born subjects.” Vattel, Section 214; William
Blackstone, Commentaries 1:354, 357-58, 361-62 (1765). In fact, even persons naturalized after birth
were considered “natural born subjects.” "The English common law provided that an alien naturalized is
to all intents and purposes a natural born subject.’” Co. Litt. 129 (quoted and cited in United States v.
Rhodes, 27 F.Cass. 785, 790 (1866).). Under English common law, once a person became naturalized, he
or she was deemed to be a “natural born subject.”
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On the contrary, the United States has never considered any child born in its territory to alien parents a
“natural born Citizen.” Before the Fourteenth Amendment and U.S. v. Wong Kim Ark (1898), they were
considered aliens under the naturalization acts of Congress. See the Naturalization Acts of 1790, 1795,
and 1802. The Fourteenth Amendment and Wong Kim Ark opened the “citizen” class also to the children
born in the United States to alien parents. In the United States, those who by positive law are naturalized,
at birth (by the Fourteenth Amendment or Acts of Congress) or after birth (by Acts of Congress or treaty),
have been called “citizens.” Those who do not need naturalization at birth or after birth by any positive
law have been called the “natural born Citizens.” All the “citizens” together are U.S. citizens.

A “Natural Born Citizen” Requires Two Citizen Parents

Upon a superficial reading of Vattel, one may conclude that he does not include in his definition of a
“natural-born citizen” a two-citizen parent requirement. But on close analysis, we can reasonably
conclude that Vattel did say that both a child’s father and mother had to be citizens at the time of the
child’s birth in the country in order for that child to be born a “natural-born citizen.”

The two-parent citizenship necessity is also grounded in English common law of which the Founders and
Framers would have been familiar. It also comes from the common law that provided that a woman upon
marriage took the citizenship of her husband. According to Sir Edward Coke, the English common law
rule that the child follows the condition of the father is based on the notion of marital unity. 1 Lord Coke,
A Systematic Arrangement of Lord Coke’s First Institute of the Laws of England 323, Sec. 187.123a (J.H.
Thomas ed. 1836) [hereinafter Coke’s First Institute]. William Blackstone echoed the same rule. He said
that “[b]y marriage, the husband and wife are one person in law; that is, the very being or legal existence
of the woman is suspended during the marriage.” 1 William Blackstone, Commentaries 442 [hereinafter
Blackstone Commentaries]. See also United States v. Yazell, 382 U.S. 341, 361 (1966) (Black, J.,
dissenting) (explains this common law rule). Hence, we can see that if any law or treatise referred to the
citizenship of the father, the Founders and Framers would have understood that reference to mean the
citizenship of both the father and mother, for they both shared the citizenship of the husband. Justice
Daniel in Dred Scott took out of Vattel’s definition the reference to “fathers” and “father” and replaced it
with “parents” and “person,” respectively. This is further evidence that any reference to “fathers” really
meant father and mother.

The two citizen-parent requirement (not only just one parent) comes from the definition of a “natural born
Citizen” referring to the child’s parents in the plural. Both parents must be citizens in order for the child
not to be born subject to any foreign power and therefore with any other conflicting allegiance or loyalty.
Hence, given the Framers’ use of the “natural born Citizen” clause, they required a would-be President to
have both (1) birth on United States soil (or its jurisdictional equivalent) and (2) birth to two United States
citizen parents as necessary conditions of being granted that special status. Given the necessary conditions
that must be satisfied to be granted the status, all "natural born Citizens" are "Citizens of the United
States" but not all "Citizens of the United States" are "natural born Citizens."

Under natural law and the law of nations, as incorporated into American common law, a natural born
Citizen” required two-citizen parents.
During the Founding, the two-citizen parent requirement was achieved by the husband being a citizen
which automatically made his wife one. The fact that one can find references to only the father having to
be a “citizen” to produce a “natural born Citizen” does not mean that the mother also did not have to be.
Since the wife followed the condition of the husband, by speaking about the husband’s condition one
automatically spoke about the wife’s also. But the point is not how the parents became citizens but rather,
that they were. The fact that the Cable Act, 42 Stat. 1021, changed our citizenship law by separating the
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wife’s citizenship from her husband’s did not amend the Constitution. The Constitution still required two
citizen parents. Rather, what it did was just making it harder to created “natural born Citizens.” Before
the wife automatically took on the citizenship of her husband upon marriage without having to do anything
other than get married. Under our new citizenship laws, an alien wife now has to make her own personal
application to have the same citizenship as her husband. But that an alien wife has to go through a more
rigorous exercise to become a “citizen of the United States” did not amend the Constitution’s “natural born
Citizen” clause by supposedly now only requiring one citizen parent.

Researchers using naturalization records will find relatively few early entries for women actually going
through any naturalization process. http://www.michiganancestry.com/files/Naturalization_Act.pdf ] This
phenomenon would also explain why there are also no naturalization records for children born in the
United States to alien parents, who automatically became U.S. citizens when their parents naturalized, if
done before their age of majority. From the beginning of our nation until 1922, naturalization was
automatically conferred on the wife of any male citizen. An alien woman who married a U.S. citizen
automatically became a citizen and American woman who married an alien lost her U.S. citizenship, even
if she never left the United States. On September 22, 1922, Congress enacted the Cable Act which
changed the naturalization procedure for married women. Before then, women who were married U.S.
citizens or naturalized citizens automatically became U.S. citizens by reason of the marriage. The new law
required that any woman married after the act’s effective date who wished to become a citizen must
personally meet the requirements of the naturalization laws. So when Congress passed the Cable Act of
1924 and the Women’s Citizenship Act of 1934, a woman no longer was tied to her husband’s citizenship.
Now she could have her own. This created a situation for the first time in our nation that a husband could
be a citizen and a wife could be an alien and a husband could be an alien and his wife a citizen. But
regardless of these changes in the law, the fact still remained that the Founders and Framers required that
both the father and mother of the child be citizens at the time of the child’s birth in the United States in
order for that child to be a “natural born Citizen.” Hence, today, both father and mother must still be
citizens at the time of the child’s birth. What changed is that the wife does not simply follow the
citizenship of her husband or vice versa. Each spouse must acquire their own independent U.S.
citizenships and transmit those citizenships to their child by inheritance.

Cases and Sources Cited By Those Who Say Obama Is a “Natural Born Citizen”

Lord Coke in Calvin’s Case declared Calvin as a “natural born subject.” Calvin was a postnati, born in
Scotland after the English King assumed power over that territory. Hence, he was born in the dominion of
the King. But his parents were antenati, born in Scotland before the English King assumed that power,
and therefore aliens in England. The whole of England knew that Calvin needed to be naturalized, but
Parliament was not willing to do it. So the courts did it. And they naturalized him to be as a “natural born
subject.” This does not mean that he was truly a “natural born subject,” for under English common law
even naturalized citizens or denizens were considered as “natural born subjects.”

Under English common law, a friendly alien was considered a “subject” because he or she owed a local
and temporary allegiance to the King while residing or located within his dominions. "An alien-born,
however, coming into Great Britain thereby becomes a British subject and owes as such local allegiance."
Thomas Alfred Walker, The Science of International Law, page 207 (1893) citing Sherley’s case (1555) 2
Dyer 144a. When the alien left that dominion, he or she no longer owed that allegiance to the King.

Natural born subjects owed permanent allegiance and subjection. Coke found that an alien’s temporary
allegiance and subjection were sufficient to make an alien’s issue a natural born subject. Hence Coke did
not require natural born or naturalized parents to make a natural born subject. But we have seen that the
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Founders and Framers rejected the English common law and Coke’s presentation of it in defining a
“natural born Citizen.” The Founders and Framers did not call aliens “subjects” or “citizens.” For them,
if someone was an alien, he or she stayed an alien unless that person through derivative naturalization or
by taking affirmative steps became a naturalized citizen. The Founders and Framers did not believe that
temporary allegiance was sufficient to make a “natural born Citizen.” Hence, they felt that the parents of
the child had to be more than just an alien in amity. Rather, they required actual “citizen parents.”

The Wong Kim Ark Court was willing to make Wong a “citizen” because he was born in the United States
and his parents’ domicile in the United States at the moment of his birth created a strong enough
allegiance to the United States (in the words of Lord Coke and Blackstone local and temporary) to
consider Wong to be born “subject to the jurisdiction thereof,” yet that allegiance was not as strong as if
the parents had been citizens of the United States and therefore not strong enough to make Wong a
“natural-born citizen.”

As can be seen from Calvin's Case (1608), the English included as a "subject" of the King aliens in amity.
Justice Coke explained "an alien that is in amity cometh into England, because as long as he is within
England, he is within the King's protection; therefore so long as he is here, he oweth unto the King a local
obedience or ligeance, for that the one (as it hath been said) draweth the other." Justice Coke gave an
example of a previous case concerning an Frenchman, an alien in England, who was in amity with the
English King was indicted for treason along with the King’s English “subjects” because it was decided
that while physically present on the King’s land he owed the English King local obedience and was within
the English King's protection. It was ruled that his local obedience was "strong enough to make a natural
subject; for if he hath issue here, that issue is a natural born subject." So Lord Coke ruled that an alien
physically located on his land in England who is in amity with the King and under his protection is
considered a “subject” of the King and his children born on that English land would be considered “natural
born subjects.”

In Calvin’s Case, the alien in amity had strong enough obedience to the King to make his children born in
the King’s dominion “natural born subjects.” The English law considered that obedience strong enough to
convict that alien of treason, even though he was not an English “natural born subject,” a naturalized
subject himself, or even a denizen (a status between a legal “subject” and an alien). He was some sort of
“subject” by just being present on the King’s land. The English common law treated that alien as some
sort of de facto “subject” but not a legal one. So as can be seen, under the feudal system, just being in the
territory of the King carried political and military obligations, not only legal ones. Hence, it was the
obedience, not only legal but also political and military, which were imposed upon any person who
stepped foot on the King’s land and thereby owed to the King which controlled whether his children born
in the King’s dominion would be considered “natural born subjects.”

But in the United States, citizenship is a political concept which flows from social compact that is based
on consent given by each citizen to each other citizen and consent given by all those citizens to their
representative government. From that consent flow not only legal obligations, but also political and
military obligations. In return, citizens receive the protection from that government by its enforcement of
all applicable laws, both while the citizen is physically present in the United States or out of it.
Citizenship is not a construct of feudalism with its concomitant absolute legal, political, and military
obligations to be a subject to a King by merely being physically present on his territory. In other words,
while an English “natural born subject” is a product of a tie to land from which flows enormous
obligations to a King, an American “natural born Citizen” is a product of consent given for the purpose of
joining a social compact and agreeing to the full legal, political, and military obligation that come with
joining that compact. That consent can only be expressed from the parents of any child who give that
consent to the nation before the child is born by either being citizens by birth or becoming citizens after
birth by naturalization. Unlike an alien in the dominions of a feudal King, an alien within the territory of
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the United States only has a duty to obey its laws. That alien has no political or military obligation to the
United States. Unlike the Frenchman in Calvin’s Case, the alien could never be tried and convicted of
treason, for he is not a “citizen of the United States.” Hence, the alien’s presence on U.S. soil, while
according to U.S. v. Wong Kim Ark is strong enough to give the United States jurisdiction over him and
thereby make his child a “citizen of the United States” under the Fourteenth Amendment, it is not strong
enough to make a child born to him or her in the United States an Article II “natural born Citizen.”
“Natural born Citizen” is the express constitutional eligibility standard to be President and Commander in
Chief of the Military. As such, that status includes not only legal obligations to the United States but also
absolute and undivided political and military ones. It is only by being born in the United States to citizen
parents that the child is born with such full and complete legal, political, and military obligations to the
United States and no other nation.

William Rawle, in criticizing John Locke’s natural law and law of nations definition of citizenship said:

Therefore every person born within the United States, its territories or districts, whether the
parents are citizens or aliens, is a natural born citizen in the sense of the Constitution, and
entitled to all the rights and privileges appertaining to that capacity. It is an error to suppose, as
some (and even so great a mind as Locke) have done, that a child is born a citizen of no country
and subject of no government, and that be so continues till the age of discretion, when he is at
liberty to put himself under what government he pleases. How far the adult possesses this
power will hereafter be considered, but surely it would be unjust both to the state and to the
infant, to withhold the quality of the citizen until those years of discretion were attained. Under
our Constitution the question is settled by its express language, and when we are informed that,
excepting those who were citizens, (however the capacity was acquired,) at the time the
Constitution was adopted, no person is eligible to the office of president unless he is a natural born
citizen, the principle that the place of birth creates the relative quality is established as to us.

William Rawle, A view of the Constitution of the United States of America (2nd ed. 1829) [hereafter, A
View of the Constitution]. Accessed at
http://books.google.com/books?id=M38fAAAAYAAJ&pg=PA96&lpg=PA96&dq=William+Rawle+and+
expatriation&source=bl&ots=owUg9x2TfK&sig=zd27JG2GeKhN9LtFeuNB79Rx9LE&hl=en&ei=JWo5
TobDAoPV0QGJruXBAw&sa=X&oi=book_result&ct=result&resnum=1&ved=0CBgQ6AEwAA#v=one
page&q&f=false Understanding the context in which Rawle wrote his definition of a “natural born
Citizen” helps us understand its validity. We can see that he wrote the place of birth (positive law) was
sufficient to make a “natural born Citizen” and he did so to show that Locke was incorrect to tie his idea of
citizenship to the citizenship of the child’s parents. But as I have and will further show in this essay,
Rawle stood alone on his place of birth theory.

But the definition of a “natural born Citizen” is not the only thing that Rawle stood alone on. Locke and
Vattel both agreed that a person had a natural right to expatriate themselves from the country of their birth.
Rawle did not believe that a person had such a natural right. William Rawle, A View of the Constitution
94-99. The Founders and Framers did not accept Rawle’s view. Expatriation was also accepted by the
Founders and Framers. Thomas Jefferson codified the right to expatriation in his citizenship law of 1779.
In 1792, the Virginia assembly passed a law allowing for expatriation. Congress eventually codified the
right to expatriate in 1868 in the Expatriation Act of 1868, a law that was passed just days after the
Fourteenth Amendment was passed. The Act read, in pertinent part: “Be it enacted… That any
declaration, instruction, opinion, order, or decision of any officers of this government which denies,
restricts, impairs, or questions the right of expatriation, is hereby declared inconsistent with the
fundamental principles of this government.” Expatriation Act of 1868, 15 Stat. 223, 40th Cong. (2d Sess.
1868).
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The Founders and Framers never accepted a definition of a “natural born Citizen” as put forth by Rawle,
one tied to the soil (positive law) and nothing else. Locke also would not have accepted such a definition.
To those who studied and followed natural law theories of citizenship, a child’s parents played a central
role in citizenship. Rawle’s definition of a “natural born Citizen” is therefore to be rejected as not having
any historical or legal basis or support. Rather, the Founders and Framers looked to natural law as did
Locke and Vattel for such a definition. Vattel told us that natural law applied to nations was the law of
nations. The Founders and Framers would ultimately look to the law of nations as codified by Vattel for a
definition of “natural born Citizen.” And it is there that they found in Section 212 that a “natural-born
citizen” is defined as a child born in the country to citizen parents. Several United States Supreme Court
cases confirmed this definition, which Vattel fully developed in Section 212 to 217 of The Law of
Nations.

In 1844, still decades before the Fourteenth Amendment, a case involving citizenship was heard in the
Chancery Court of New York. This case was relied upon by the United States Supreme Court in its
decision in US v. Wong Kim Ark. Vice-Chancellor Sandford wrote:

By the common law, all persons born within the ligeance of the crown of England, were natural
born subjects, without reference to the status or condition of their parents…

The term citizen, was used in the constitution as a word, the meaning of which was already
established and well understood. And the constitution itself contains a direct recognition of the
subsisting common law principle, in the section which defines the qualification of the President.
“No person except a natural born citizen, or a citizen of the United States at the time of the
adoption of this constitution, shall be eligible to the office of President,” … The only standard
which then existed, of a natural born citizen, was the rule of the common law, and no different
standard has been adopted since. Suppose a person should be elected President who was native
born, but of alien parents, could there be any reasonable doubt that he was eligible under the
constitution? I think not.

Presidential eligibility is a national issue. Under our Constitution, like the States do not have power to
naturalize citizens, they also would not have power to decide who is an Article II “natural born Citizen”
for purposes of who is eligible to be President. Before the Constitution was adopted, the states did decide
for themselves who were going to be its citizens. But citizenship changed with the adoption of the
Constitution. Citizenship now became a matter to be handled by the Federal government and not by the
individual states. Moreover, as naturalization needed uniformity, so would the citizenship standard needed
to be met by those wishing to be eligible to be President. See David Ramsay, Observations on the
Decision of the House New York, Hodge, 16 pp Allen & Campbell, 1789(like being the only authority to
possess power to naturalize, only the United States was given the power to decide national citizenship).
Hence, any state court decision on the meaning of a “natural born Citizen” is not binding on the nation in
determining who is eligible to be President. Such a decision can only be ultimately made by the U.S.
Supreme Court which would make its decision the law for the entire nation. The Lynch case, was a
decision of the New York state court and not by the U.S. Supreme Court. For this reason, the Lynch
decision is not binding on any court deciding the question of what is a “natural born Citizen.”

But apart from the Lynch decision not being binding on the national level on the question of what is a
“natural born Citizen,” the decision itself should be rejected on its merits.

The need for uniformity in our naturalization laws was discussed by St. George Tucker. He said that the
states each had their own system of naturalization, often competing with each other. He said:
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The federal court, consisting of judges Wilson and Blair, of the supreme court, and judge Peters,
district judge in Pennsylvania, at a circuit court held for the district of Pennsylvania, in April,
1792; decided, “that the states, individually, still enjoy a concurrent jurisdiction upon the subject of
naturalization: but that their individual authority cannot be exercised so as to contravene the rule
established by the authority of the union: the true reason for investing congress with the power of
naturalization (said the court,) was to guard against too narrow, instead of too liberal a mode of
conferring the right of citizenship. Thus the individual states cannot exclude those citizens, who
have been adopted by the United States; but they can adopt citizens upon easier terms, than those
which congress may deem it expedient to impose.”

http://press-pubs.uchicago.edu/founders/documents/a1_8_4_citizenships15.html. Justice Story also
discussed the need for uniformity with our naturalization laws in his Commentaries. See
http://www.constitution.org/js/js_316.htm. Since Congress now had the plenary power to naturalize
persons to become “citizens of the United States,” the states no longer had that power. See Mark R.
Levin's article at http://www.cis.org/CitizenshipSupremeCourt.

So, while the Lynch court saw fit to judicially naturalize Lynch, that state court’s ruling had no binding
effect on the federal government. In fact, the court’s ruling was contrary to what Congress stated in its
early naturalization acts wherein it treated children born in the United States to alien as aliens themselves.
In contradiction to what Congress provided for, Lynch held that Lynch, who was born in the United States
to alien parents, was not only a “citizen” but also a “natural born citizen.” Lynch recognized the existence
of the early naturalization statutes. But it chose to ignore them as applicable to children born in the United
States. The reasoning that the court gave for its interpretation of those statutes has no merit. The Lynch
decision could have had force within New York to resolve the inheritance issue with which the court was
faced, but it surely was not any binding authority on how the Founders and Framers defined a “natural
born Citizen.”

Some argue that the 1920 U.S. Supreme Court case of Kwock Jan Fat v. White, 253 U.S. 454 (1920),
declared Kwock an Article II "natural born Citizen" when he was born in the country to domiciled alien
parents. But they only cite and selectively and surgically quote Kwock , contending that the Court
declared Kwock Jan Fat, who was born in the United States to alien Chinese parents a “natural born
Citizen.”

First, let us examine the holding of the Kwock decision. Some argue that Kwock Jan Fat v. White, 253
U.S. 454 (1920), stands for the proposition that a child born in the United States to alien parents is a
“natural born Citizen.” He argues that Kwock was born to permanent residents Chinese citizens and that
Kwock Jan Fat was found to be a “natural born citizen.” The Court said: “It is not disputed that if
petitioner is the son of Kwock Tuck Lee and his wife, Tom Ying Shee, he was born to them when they
were permanently domiciled in the United States, is a citizen thereof, and is entitled to admission to the
country. United States v. Wong Kim Ark, 169 U.S. 649. But while it is conceded that he is certainly the
same person who, upon full investigation was found, in March, 1915, by the then Commissioner of
Immigration, to be a natural born American citizen, the claim is that that Commissioner was deceived and
that petitioner is really Lew Suey Chong, who was admitted to this country in 1909, as a son of a Chinese
merchant, Lew Wing Tong, of Oakland, California.” But the decision of the Court does not support the
contention.

The Kwock holding has nothing to do with declaring Kwock a “natural born Citizen.” Nevertheless, these
persons make the claim that the Court declared Kwock a “natural born citizen” even though the holding of
the Kwock case had nothing to do with whether Kwock was a “natural born Citizen.” Rather, the Court
held that because of the immigration authorities’ failure to consider material evidence, Kwock did not
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receive a fair hearing and was therefore denied due process in the hearing before those authorities
regarding his true identity and claim to U.S. citizenship. We do not know why the Commissioner of
Immigration initially declared Kwock a "natural born citizen." In any event, whether Kwock was a
“natural born citizen” was not an issue before the Court. The Court simply stated what the Commissioner
found. The Court did not say that it adopted the Commissioner’s findings. The Commissioner’s
declaration that Kwock was a “natural born Citizen” was not binding on the Court and did not establish
what status the Court declared Kwock had. From reading the decision of the Court, we can see that the
Court did not declare Kwock a “natural born citizen” but rather said that he could be a "citizen" of the
United States if he was born in the United States to parents who were permanently domiciled here. The
Court simply made no mention whatsoever of Article II. So, the most the Court really did was declare
Kwock Jan Fat a “citizen of the United States” under the precedent of Wong Kim Ark, which itself
declared Wong Kim Ark a “citizen of the United States” under the Fourteenth Amendment.

They state that the Court “explained” (silently conceding without expressly explaining that saying that it
“held” would have been too much) that “[i]t is not disputed that if petitioner is the son” of two Chinese
national citizens who were physically in the United States when petitioner was born, then he is “a natural
born American citizen.” In Kwock Jan Fat, the Supreme Court was most concerned with an individual
facing permanent exclusion from the United States receiving from the immigration authorities specifically
a fair hearing and generally due process under the Constitution. The Court’s holding had to due with due
process and not whether Kwock was a “natural born Citizen.”

The Court did add this statement at the end of its decision: “It is better that many Chinese immigrants
should be improperly admitted than that one natural born citizen of the United States should be
permanently excluded from his country.” Id. at 464. To understand whether this statement has any
binding effect on any later court we must understand what “obiter dicta” is. “Obiter dicta,” or “dicta,” is a
Latin phrase meaning “said in passing.” Not being the reasoned principle or holding of the case, these
types of incidental remarks are not binding on later courts. The quote from the Court is not a thoughtful
and considered principle of the case but rather only just some lose words. It is this off-handed statement
that some persons rely upon for their argument that the Court “explained” that Kwock was “natural born
Citizen.” While the Court used the word “natural born Citizen” in its decision, there is no indication in the
case that the Court actually addressed what a “natural born Citizen” is. And there would not have been
any such need since the case was about whether the government violated Kwock’s procedural due process
rights to a fair hearing, not whether he was a “natural born Citizen.” In fact, the Court, reversed the
judgment of the Circuit Court and remanded the case back to the district court for it to conduct a trial on
the merits. Id. at 465.

The Court’s reference to “natural born citizen” at the end of the decision does not mean that the Court
declared Kwock a “natural born citizen.” The Court mentioned the term not specific to Kwock but rather
in a general way and to describe a broad category of citizens that need special protection from being
erroneously and permanently excluded from the United States. Its final comment about "natural born
citizens" is a statement of dicta in which the Court makes it know that it is our policy that the United
States would rather improperly admit many Chinese immigrants than to improperly permanently exclude a
single "natural born citizen." The statement sets a standard on the burden of proof that the government
must meet in excluding persons from the United States. We have the same type of standard in our criminal
law where we say that it is our policy that we prefer that 10 guilty persons go free rather than one innocent
person be improperly convicted and deprived of his or her freedom. Early use of this concept can be
found in reference to the Salem Witch Trials in 17th Century Salem, Massachusetts. One of the courtmen,
Increase Mather, writing in 1693 and denouncing the spectral evidence used in the trial to convict the
defendants, said in his "Cases of Conscience" that "[i]t were better that ten suspected Witches should
escape, than that one innocent Person should be condemned."
http://en.wikipedia.org/wiki/Increase_Mather. In both of these examples, we can see that there is no
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finding that either the criminal defendant or the accused “witch” was in fact not guilty. Rather, for the
sake of liberty, it was better to risk that they were guilty than that if they were innocent.

Likewise in Kwock, the Court’s statement does not mean that the court found that Kwock was a "natural
born citizen" just like in the criminal or ‘witch” context we are not saying that the person is truly innocent.
The Court never analyzed the question of whether he was a “natural born Citizen.” The Court clearly
stated without analysis that he was a "citizen" of the United States, being born in the United States to
parents who were permanently domiciled in the United States, citing Wong Kim Ark. And of course, a
“citizen” has just as much right to go free if he is innocent as a “natural born Citizen.”

Second, the Court would not have declared Kwock a “natural born Citizen” without discussing, analyzing,
and applying Minor and its precedential definition of a “natural-born citizen.” The only children that
Minor included in the class of “natural born Citizens” were those born in the country to citizen parents.
Since Minor’s definition of a “natural-born citizen” was one of the holdings of its decision, that definition
by way of stare decisis became absolutely binding on later courts unless distinguished some way or
overruled. There had been no U.S. Supreme Court decision up to that point, including Wong Kim Ark,
that distinguished or overruled Minor’s definition of a “natural-born citizen” and thereby included within
the class of “natural born Citizen[s]” a child born in the country to domiciled alien parents as opposed to
only citizen parents.

There is no conclusive evidence in the case that Kwock Jan Fat's parents were U.S. citizens. The Court
said that Kwock claimed that his father was born in America to Chinese parents. One witness also
testified that Kwock’s father was born in the United States. But the Court did not analyze and made no
finding as to where Kwock’s father was born and whether Kwock’s parents were U.S. citizens. The Court
received no evidence as to whether Kwock’s father was born in the United States. Even though Kwock
claimed that his father was born in the United States, the Court clearly said that Kwock's parents were
"permanently domiciled in the United States" when Kwock was born to them and never actually said that
they were U.S. citizens. Even though it was claimed that his father was born in the United States and
married, the Court did not state anywhere in the decision that Kwock's parents were U.S. citizens. The
Court did tell us that Kwock’s father voted. But proving that a person voted does not prove that that voter
was a citizen, for some states allowed people to vote without even being a citizen. As we know, under
Wong Kim Ark, the child’s parents did not need to be citizens in order for that U.S.-born child to be a
“citizen of the United States.” Hence, the Court said that under Wong Kim Ark, 169 U.S. 649 (1898),
Kwock would be a “citizen” of the United States if he proved he was born in the United States to parents
who were permanently domiciled in the United States. Given the holding of Wong Kim Ark and that it
was conceded that Kwock was born in California, there was no need for the Court to explore where
Kwock’s father was born or whether he was a U.S. citizen.

Kwock was born in 1897. In 1915, when Kwock was 18 years old, he filed his application to prove he was
a U.S. citizen by birth. We know from the decision that Kwock's father was then deceased. We do not
know when he died. He could have died when Kwock was just about 1 year old which would have been
before the Wong Kim Ark decision came out in 1898. Being dead before Wong Kim Ark was decided,
maybe Kwok's father, assuming he really was born in the United States, was not able to benefit from the
decision and to be declared a “citizen of the United States” which if he were alive he would have. Under
such a scenario, he would not have been a U.S. citizen at the time of Kwock’s birth.

Another possibility is that Kwock's father even though born in the U.S. was not born to parents who were
domiciled in the United States. We do know from the decision that Kwock's father’s parents were Chinese.
The decision does not tell us where Kwock's father’s parents lived or even if they were ever domiciled in
the United States. Both of these scenarios would have prevented Kwock's father from being a citizen.
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Also, under then prevailing law, when his father married, his wife would have acquired his citizenship.
Hence, Kwock's mother also would not have been a citizen.

So without conclusive proof that Kwock’s parents were born in the United States and were U.S. citizens,
the Court could not have declared Kwock an Article II “natural born Citizen” as defined by Minor v.
Happersett. Given Minor’s definition of the term, the Kwock Court would have had to discuss Minor and
its definition of a “natural-born citizen” in order to declare Kwock a “natural born Citizen.” Being bound
by stare decisis and since the Court did not find that Kwock’s parents were citizens, it could not have
simply declared him to be a “natural born Citizen” without limiting or overruling Minor’s definition of a
“natural born Citizen.” On the other hand, it could accept without deciding that Kwock was a “citizen of
the United States” under Wong Kim Ark which it was perfectly able to do given the Wong Kim Ark
holding. Kwock Jan Fat’s off-handed, one-sentence general comment about “natural born citizens,” which
it used as an example of the need to satisfy a certain burden of proof before we should convict, is dicta and
not sufficient to give us a binding definition of a “natural born citizen.”

The state law case of Ankeny v. Governor of the State of Indiana, 916 N.E.2d 678 (Ind.Ct.App. 2009), pet.
to transfer denied, 929 N.E.2d 789 (Ind. Supreme Court, April 5, 2010) needs to be addressed. An
analysis of that decision shows that it was incorrectly decided as to its definition of an Article II “natural
born Citizen.”

Presidential eligibility is a national issue. Under our Constitution, like the States do not have power to
naturalize citizens, they also do not have power to change, add, or diminish the meaning of an Article II
“natural born Citizen.” See U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779 (1995) (states have no
authority to change, add, or diminish the eligibility requirements for members of Congress). Moreover, as
naturalization needs uniformity, so does the citizenship standard needed to be met by those wishing to be
eligible to be President. Hence, any state court decision on the meaning of a “natural born Citizen” is not
binding on the nation in determining who is eligible to be President. Such a decision can only be
ultimately made by the U.S. Supreme Court which would make its decision the law of the entire nation.
The Ankeny case is a decision of the Indiana state court and not by the U.S. Supreme Court. For this
reason, the Ankeny decision is not binding on any court deciding the question of what is a “natural born
Citizen.” But not only is the decision not binding, it also needs to be rejected for diminishing the meaning
of an Article II “natural born Citizen.”

Apart from the Ankeny decision not being binding on the national issue of what is a “natural born
Citizen,” the decision itself should be rejected on its merits.

The Constitution’s text does not define a “natural born Citizen.” Yet, Ankeny did not even discuss what
the Founders’ and Framers” original intent was in including the “natural born” Citizen clause in the
Constitution. It is a rule of constitutional construction that we can learn what the Founders and Framers
intended by a certain term they included in the Constitution by discovering what their purpose was for
including the term in that document. But the Ankeny court told us what an Article II “natural born
Citizen” is without examining the purpose for which the Founders and Framers included that clause in
Article II, Section 1. No where in the decision do we see that the court examined what the Founders’ and
Framers’ intent was for inserting the clause in the Constitution. The court conducted no independent
historical research or analysis regarding what the Founders and Framers intended when they wrote the
“natural born Citizen” clause in the Constitution in 1787. In fact, no where in the decision did the court
even raise the issue of the Founders’ and Framers’ intent when they wrote the clause in Article II. It
provided no sources from the Founding period which in any way supports its holding. It discussed no
historical records or declarations of historical figures. So its decision as to what a “natural born” Citizen is
has no historical or legal support.
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The Founders and Framers placed their trust in “the Laws of Nature and of Nature’s God.” The
Declaration of Independence, para. 1. They came to learn what natural law was from studying ancient
history and its influence in the then modern world. They knew from studying this history and the great
publicists, including Emer de Vattel who was the Founders’ and Framers’ favorite, that natural law
became the law of nations. And Vattel in Section 212 of his The Law of Nations (London 1797) (1st ed.
Neuchatel 1758) defined what a “natural born Citizen” is. There he said that the “natives, or natural-born
citizens, are those born in the country, of parents who are citizens.” The Indiana state court in Ankeny did
not even discuss natural law and the law of nations. The Ankeny court just barely acknowledged Emer de
Vattel. It refers to Vattel's highly influential work, The Law of Nations, as "an eighteenth century treatise"
and discusses neither Vattel nor his work. Hence, it fails to understand the importance of the law of
nations and Vattel to the Founders and Framers and in the founding of our nation and their drafting of our
Constitution in which they included the law of nations and not the English common law as part of Article
III "Laws of the United States." The court hardly knew who Emer de Vattel was. This should be an
indication to anyone who has seriously studied the Obama eligibility issue of how much reliance we can
place on the court’s ruling as to what a “natural born Citizen” is.

Ankeny misread Minor v. Happersett, 88 U.S. 162 (1875), saying that the Minor Court read Article II and
the Fourteenth Amendment "in tandem," suggesting without any support that the latter somehow amended
the former. It also erred when it said that Minor "left open the issue of whether a person who is born
within the United States of alien parents is considered a natural born citizen." The Court did no such thing.
Rather, the Court left open that question as it applies to a Fourteenth Amendment born "citizen of the
United States," not an Article II "natural born Citizen." Minor told us that there is no doubt who a “natural
born Citizen” is, telling us that it is a child born in the country of two U.S. citizen parents. That definition
is based on natural law and the law of nations and not the English common law. Indeed, this confirms that
the Founders and Framers gave us only one citizenship definition to be used to determine eligibility to be
President. On the other hand, Minor added that there is doubt as to whether a child born in the U.S. to
alien parents was even a “citizen.” The Framers gave Congress the power to make future “citizens of the
United States” through naturalization. Hence, the doubts have been over the definition making persons the
parents of a future “natural born Citizen,” not over the definition making the child of those parents a
“natural born Citizen.” It also confounded Minor and U.S. v. Wong Kim Ark, 169 U.S. 649 (1898) as
relying upon the English common law to define a “citizen” and a “natural born Citizen.” It said that Minor
relied upon the English common law like Wong Kim Ark did when it did not do any such thing, for it
relied upon natural law and the law of nations which when applied in the United States became “common-
law” (the language that Minor used), which given the definition of a “natural-born citizen” that the Court
provided (including the citizenship of the parents as a condition of being a “natural-born citizen”) could
not have been English common law but rather was American common law. In order to justify its decision,
Ankeny gave authority and respect to the feudal English common law (per Lord Coke and Lord Chief
Justice Cockburn) on matters of U.S. citizenship and gave no such authority and respect to our own
American common law which Minor showed replaced that feudal law in the new republic. In fact, there is
not one word in the Minor decision which sounds in the language of the English common law, yet Ankeny
said that it relied upon English common law. It distinguished Minor in footnote 12 by saying that it
“contemplates only scenarios where both parents are either citizens or aliens, rather in the case of
President Obama, whose mother was a U.S. citizen and father was a citizen of the United Kingdom.” But
it did not explain how or why having one U.S. citizen parent rather than none would make any difference
when applying the “natural born” Citizen clause.

Wong Kim Ark, a Fourteenth Amendment citizenship case, answered the question left open in Minor,
which question concerned whether Wong Kim Ark was a “citizen of the United States,” not an Article II
“natural born Citizen.” Wong Kim Ark relied upon the English common law, which historically had been
used to define British nationality and not American nationality, to define a “citizen of the United States.”
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But Ankeny mistakenly concluded that Wong Kim Ark ruled Wong Kim Ark to be a “natural born
Citizen” rather than a “citizen of the United States.” Wong Kim Ark did no such thing. There is nothing in
Wong Kim Ark decision that suggests that the Court declared Wong Kim Ark an Article II “natural born
Citizen” and therefore eligible to be President. The U.S. Supreme Court in Minor already had told us that
there was no doubt as to who could be a “natural born Citizen.” Since there is no doubt and if Wong Kim
Ark was a “natural born Citizen,” the U.S. government would not have argued that he was not even a
“citizen of the United States,” let alone a “natural born Citizen.” Also, Wong Kim Ark never said that
Minor was wrong in defining a “natural born Citizen” in the way that it did under natural law and the law
of nations and not the English common law.

Also, Ankeny relied strictly upon U.S. v. Wong Kim Ark and its historical sources for its decision on what
a “natural born Citizen” is. They made a monumental declaration as to the meaning of the clause based
solely upon a 1898 U.S. Supreme Court case that did not even involve any dispute regarding the meaning
of a “natural born Citizen” and which ironically confirmed Vattel’s definition of a “natural born Citizen”
as stated by Minor v. Happersett in 1875.

Ankeny incorrectly took the Wong Kim Ark holding that Wong was a Fourteenth Amendment born
"citizen of the United States," and even though Wong itself provides a different definition for an Article II
"natural born Citizen," and even though Wong cites and accepts Minor's definition of a "natural born
Citizen," the Ankeny court equated the Wong "citizen of the United States" with an Article II "natural
born Citizen" and said that the Wong decision stands for such a proposition when it does not. Hence, it
erroneously relied upon Wong Kim Ark, stating that the Court there declared Wong a “natural born
citizen” when it only declared him a “citizen” of the United States. In Footnote 14 it said: “We note the
fact that the Court in Wong Kim Ark did not actually pronounce the plaintiff a 'natural born Citizen' using
the Constitution’s Article II language is immaterial." This is a fantastic statement given the care and
precision which the Founders and Framers used with their language in drafting and adopting the
Constitution, a circumstance which has always been recognized by our U.S. Supreme Court when called
upon to interpret the Constitution. Additionally, Wong Kim Ark itself distinguished between a child born
in the country to one or two alien parents and a child born in the country to citizen parents, telling us that
while both are “citizens,” only the latter is a “natural born Citizen." Wong said: “‘The child of an alien, if
born in the country, is as much a citizen as the natural-born child of a citizen, and by operation of the same
principle.’ p. 22, note.” Wong Kim Ark, at 666-67 (citing and quoting Binney’s 1853 pamphlet on
citizenship).

Ankeny erroneously conflated an Article II "natural born Citizen" with a Fourteenth Amendment "citizen
of the United States." Article II, Section 1, Clause 5 and other parts of the Constitution are clear in
distinguishing between a “natural born Citizen” and a “Citizen of the United States.” The text of the
Fourteenth Amendment defines a “citizen of the United States,” not a “natural born Citizen.” Even if we
were to give them any controlling effect which they do not have to, there is also nothing in the legislative
debates which indicates that the amendment was designed to change the meaning of an Article II “natural
born Citizen.” We cannot just forget about the distinction made by the Framers in Article II between a
“natural born Citizen” and a “Citizen of the United States.” Just ruling someone to be a “citizen of the
United States” does not necessarily mean that the person is a “natural born Citizen,” for “citizens of the
United States” are made up of “natural born Citizens” and naturalized “citizens of the United States.” The
latter are naturalized either “at birth” or after birth. “Natural born Citizens” are citizens by virtue of natural
law and positive law. Other U.S. citizens are citizens by virtue of positive law alone which in Wong Kim
Ark was “by virtue of the first clause of the fourteenth amendment.” Wong Kim Ark, at 686.

Ankeny as did Wong Kim Ark also mistakenly relied upon Inglis v. Sailors’ Snug Harbor, 28 U.S. 99
(1830). What the court did is cite and quote from Justice Story who was in the minority and whose opinion
was not accepted by the majority. The majority of the Court in Inglis, which included Chief Justice John

Copy provided courtesy of:  www.ProtectOurLiberty.org

Prot
ec

tO
urL

ibe
rty

.or
g



173

Marshall, did not rely upon the English common law jus soli rule but rather the law of nation jus sanguinis
rule when it held that if the demandant was born in New York after July 4, 1776, his minority
incapacitated him from making any election as to which citizenship to chose and he therefore inherited the
character and election and therefore the citizenship of his father (father and mother) who, if born a British
subject and if he continued that national character as of the time of his son’s birth, made the son British
also, subject to the son renouncing the citizenship chosen for him by his British father during minority and
choosing U.S. citizenship upon becoming an adult. Id. at 124 and 126. The majority cited and relied upon
Vattel when arguing that a person has a right to elect what nation to be part of in time of revolution. Id. at
122. Justice Story put forth the English common law jus soli rule for citizenship and ruled that the
damandant if born in New York was an “American citizen” regardless of the citizenship of his parents (Id.
at 164 and 170). But Justice Story was in the minority. The majority of the Court did not adopt Justice
Story’s opinion and reliance on the English common law.

Both Ankeny and Wong Kim Ark also mistakenly relied upon that part of the dissenting opinion in Dred
Scott v. Sandford, 60 U.S. (19 How.) 393 (1856), which was not directed to the issue of slavery disabling
blacks from being citizens but rather directed to whether we defined U.S. citizenship under natural law and
the law of nations or under the English common law. This dissenting opinion did not carry the day and
was also rejected by the Minor court which in 1875 defined a “natural-born citizen” as a child born in a
country to citizen parents.

Ankeny used English common law to define an Article II "natural born Citizen" when all U.S. Supreme
Court cases, including Minor and Wong Kim Ark, have used American common law to do so.

Ankeny said: “Although President Arthur’s status as a natural born citizen was challenged in the 1880
Presidential Election on the grounds that he was born in Canada rather than Vermont, the argument was
not made that because Arthur’s father was an Irish citizen he was constitutionally ineligible to be
President.” But the court provided no evidence that anyone then was aware that when Chester Arthur was
born, he was born to an alien father. Additionally, even if anyone of any authority was aware that Arthur’s
father when he was born was an alien, one constitutional violation does not justify another.

Ankeny cited and quoted from Diaz-Salazar v. I.N.S., 700 F.2d 1156, 1160 (7th Cir. 1983) in support of its
definition of a "natural born Citizen" when the question of the meaning of the clause did not exist in that
case and the only reference therein to a "natural born Citizen" was made by the court when it recited the
facts but not when it provided any legal analysis. It is incredible that the court would give such weight to
such a statement of dicta and not give any weight to the U.S. Supreme Court’s definition of a “natural-
born citizen” in Minor.

The pro se plaintiffs in Ankeny claimed, among other things, that Obama was not eligible to be President
under Article II, Section 1. The court said that “persons born within the borders of the United States are
‘natural born Citizens’ for Article II, Section 1 purposes, regardless of the citizenship of their parents….”
The court affirmed the dismissal of plaintiffs’ complaint on defendants’ motion that on its face plaintiffs’
complaint failed to state a claim upon which relief can be granted. What is also amazing about the Ankeny
case is that after it went through its explanation as to what a “natural born Citizen” is and while it
dismissed the plaintiffs’ case in which they argued both that Obama has yet to prove that he was born in
the United States (it called that claim a “non-factual assertion[]”) and that even if he were so born he still
fails to meet the legal definition of a “natural born Citizen,” it neither held that Obama was born in the
United States nor that he is a “natural born Citizen.” In fact, there was absolutely no evidence before the
court that Obama was born in Hawaii. And as we have seen, there was also absolutely no evidence before
Judge Malihi showing the Obama was born in the United States. Hence, the Ankeny opinion regarding
whether Obama is a “natural born Citizen” is nothing more than an advisory opinion, for the Court never
ruled that he was such. The court never addressed the question of whether he was born in Hawaii. No
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evidence was presented to the court whether he was “born within the borders of the United States.” The
court never even examined that issue. Hence, its statement that “persons born within the borders of the
United States are ‘natural born Citizens’ for Article II, Section 1 purposes, regardless of the citizenship of
their parents” does not prove that Obama was, in fact, born within the borders of the United States” and
that he is therefore a “natural born Citizen.”

Ankeny was advisory on the "natural born Citizen" issue because it gave us its definition of a "natural born
Citizen" but never applied that definition to Obama's personal situation. It resolved no real controversy.
After it pronounced what the law was, it needed to apply that law to the facts. It needed to find that Obama
was born in the United States and that he was thus a "natural born Citizen" to give its opinion any binding
effect. It never made the finding that Obama was born in the United States. It never said that such a fact
was established by the evidence before the court. So its whole opinion on what is a "natural born Citizen"
is purely advisory.

To conclude that plaintiffs did not state a sufficient claim given the court’s ruling as to what a “natural
born Citizen” is, there would have to exist uncontroverted evidence that Obama was in fact eligible to be
President. The question of presidential eligibility is a legal question which the court could examine on a
motion to dismiss a complaint for failure to state a claim upon which relief can be granted. But in order to
make any conclusion as to whether plaintiffs adequately challenged Obama’s eligibility, given the fact that
on a motion to dismiss a complaint the court is supposed to “view the pleadings in the light most favorable
to the nonmoving party, with every reasonable inference construed in the nonmovant’s favor, and given
the court’s own definition of what is a “natural born Citizen,” the court had to examine whether Obama
was “born within the borders of the United States.” This legal hurdle shows that the court could not decide
the question of the legal sufficiency of plaintiffs’ complaint by simply examining its face alone. Rather,
the court needed evidence outside the complaint (e.g. a birth certificate) which means that the court would
have had to convert the motion to dismiss to one for summary judgment.

But not only was there no evidence presented to the Ankeny court showing that Obama was in fact born in
the United States, the court never called for such evidence nor did it even make such a factual finding. By
the court’s own words, the citizenship of Obama’s parents was not relevant. But surely the only element of
its “natural born Citizen” test, that Obama was born in the United States, was critically relevant. Yet the
court dismissed the complaint for failure to state a claim without any evidence that Obama was born in the
United States. Hence, how can the court dismiss the complaint for failure to state a claim? Rather, what
the court did is just by way of advisory opinion tell us what it believes to be a “natural born Citizen”
without applying its definition to the question of whether Obama is constitutionally eligible. If the court
had addressed the place of birth issue, given its definition of a “natural born Citizen,” it would have ended
the live controversy. It did not do that so its opinion is a mere advisory opinion with no application to a
live factual controversy producing a just resolution. Lastly, if the court’s decision had not been advisory,
the nation today would know whether Obama was or was not born “within the borders of the United
States.”

The Ankeny plaintiffs may have argued that place of birth did not matter, given the two-citizen parent
argument. But surely, they did not concede that Obama was born in the United States and the court did not
make a finding that they made any such concession. Hence, once the court rejected the citizen-parents
element and relied strictly on the place of birth, it could not simply conclude that plaintiffs did not state a
claim, for the ultimate issue was always Obama's eligibility which they clearly stated in their complaint.
Again, the court was duty bound on a motion to dismiss on the face of the complaint to give the non-
moving party every reasonable inference. I cannot imagine, given that the court was well aware of the
issue of place of birth, the plaintiffs never conceded that Obama was born in the United States, the
ultimate issue was eligibility, and the requirement that a court faced with a motion to dismiss on the face
of a complaint is to give the non-movant the benefit of all reasonable inferences, the court not treating a
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complaint that says that Obama was not eligible as also encompassing the place of birth issue or in the
alternative not giving the non-moving pro se parties the opportunity to amend their complaint.

The Ankeny court could have completely disposed of the case on an independent state ground. There was
no need for the court to journey into the waters of what an Article II “natural born Citizen” is. Not being
satisfied with giving us its opinion on what a “natural born Citizen” is as it pertains to persons born in the
United States, the court in Footnote 15 even cautioned that while the question of whether someone born
out of the United States can be a “natural born” Citizen was not before it, its decision should not be
interpreted to mean that being born in the United States is the only way someone can be a “natural born
Citizen.”

As we have seen, Ankeny is simply bad law for many reasons. The main one is that it rests on the
incorrect notion that Wong Kim Ark declaring that Wong was a “citizen of the United States” from the
moment of birth under the Fourteenth Amendment necessarily means that the Court said he was a “natural
born Citizen.” Such a position is remarkable given that the Indiana court itself admitted in its own opinion
that it is aware that the Constitution contains both “natural born Citizens” and “citizens of the United
States” and that the Wong holding did not include “natural born Citizen.”

So, any citation to Ankeny v. Governor of Indiana is misguided for at least two reasons, and as we have
seen above there are many more. It read Minor v. Happersett as having doubts about who was a “natural
born Citizen” when it had no such doubt. Its doubts were only whether a child born in the U.S. to alien
parents was a “citizen” under the law existing prior to the Fourteenth Amendment and necessarily also
under that very amendment. It also read Wong Kim Ark as resolving those non-existing doubts and
holding that Wong was a “natural born Citizen.” But Justice Gray only held that Wong was a “citizen of
the United States” under the Fourteenth Amendment. He never held that he was a “natural born Citizen.”
So Wong, not addressing the issue, never resolved any doubts concerning what a “natural born Citizen”
is. In fact, the Court cited and quoted Minor v. Happersett’s definition of the clause which was a child
born in the country to citizen parents.

William Rawle was appointed District US Attorney for Pennsylvania by George Washington. Rawle was a
lawyer and a judge, founder of the Pennsylvania Historical Society, and a noted author on the
Constitution. His work, A View of the Constitution, was a text book at the US Military Academy at West
Point for years and has been cited by the US Supreme Court. He wrote in View in 1825:

Therefore every person born within the United States, its territories or districts, whether the parents
are citizens or aliens, is a natural born citizen in the sense of the Constitution, and entitled to all the
rights and privileges appertaining to that capacity. It is an error to suppose, as some (and even so
great a mind as Locke) have done, that a child is born a citizen of no country and subject of no
government, and that be so continues till the age of discretion, when he is at liberty to put himself
under what government he pleases. How far the adult possesses this power will hereafter be
considered, but surely it would be unjust both to the state and to the infant, to withhold the quality
of the citizen until those years of discretion were attained. Under our Constitution the question is
settled by its express language, and when we are informed that, excepting those who were citizens,
(however the capacity was acquired,) at the time the Constitution was adopted, no person is
eligible to the office of president unless he is a natural born citizen, the principle that the place of
birth creates the relative quality is established as to us.

William Rawle, A view of the Constitution of the United States of America (2nd ed. 1829) [hereafter, A
View of the Constitution]. Accessed at
http://books.google.com/books?id=M38fAAAAYAAJ&pg=PA96&lpg=PA96&dq=William+Rawle+and+
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expatriation&source=bl&ots=owUg9x2TfK&sig=zd27JG2GeKhN9LtFeuNB79Rx9LE&hl=en&ei=JWo5
TobDAoPV0QGJruXBAw&sa=X&oi=book_result&ct=result&resnum=1&ved=0CBgQ6AEwAA#v=one
page&q&f=false.

But Rawle provides no authority for his definition of what is a “natural born Citizen.” He provides no
sources that can provide any explanation for his statement. In fact, Rawle’s definition of a “natural born
Citizen” is based on the old English common law. The historical record is replete with evidence that the
Founders and Framers went from reliance on the English common law to reliance on natural law and the
law of nations when it came to addressing national issues (not issues addressed by the States on the local
level). Additionally, Rawle’s definition of a “natural born Citizen” was rejected starting with Justice
Marshall in The Venus, the Inglis majority, Justice Daniels in Dred Scott, Minor v. Happersett, and Wong
Kim Ark (just to mention some authorities among the many more that exist).

“Natural born Citizen” versus citizen “at birth” or “by birth”

The Founders and Framers looked for a citizenship standard that would assure them that the President and
Commander in Chief would have the most allegiance, attachment, and loyalty to the republic. A
citizenship test that depended only upon when a child became a citizen would not be sufficient, for it alone
would not say anything of how the child would be reared. But a test that included to whom a child was
born and that provided some indication of how the child would be raised much better provided for their
needs for allegiance to the nation. For those reasons, a “natural born citizen” could not just depend upon
being declared a citizen from the moment of birth, which any positive law could declare. Rather, the
Founders and Framers included two natural components which were that the child would have to be born
in the country to citizen parents. This was the time-honored definition of a “natural born Citizen” under
natural law and the law of nations and this is what they accepted.

Again, Article II, Section 1, Clause 5 says that a “Citizen of the United States” could be President if he or
she had that status before the adoption of the Constitution. For those born after the Constitution was
adopted, the Article requires that he or she be a “natural born Citizen.” This means that today, one must
be a “natural born Citizen” to be eligible to be President. Under the original Constitution, only the
President has to be a “natural born Citizen” which itself informs us how important the Founders and
Framers saw that the President be a “natural born Citizen.” The Twelfth Amendment now requires that
also the Vice-President be a “natural born Citizen.” We have seen that the definition of a “natural born
Citizen” may be found under the law of nature as understood by the Founders and Framers and not under
any positive law such as the Constitution itself or a Congressional Act or treaty.

Some do not explicitly tell us that the text of Article II says “natural born Citizen” and not “born citizen,”
“citizen at birth,” “citizen by birth” or “citizen from birth.” To support his thesis that the Fonders and
Framers used the English common law to define a “natural born Citizen,” he also just focuses on the
words “natural born,” leaving off “Citizen.” Leaving off “Citizen” is to deny the occurrence of the
American revolution and the sweeping changes that it brought to the British colonies, changes that saw on
the federal level the abandonment of the English common law and the adoption of the natural law and the
law of nations as the new law of the land. These phrases cannot replace the clause “natural born Citizen,”
which is a word of art, an idiom. The Founders and Framers were very careful with every word and
phrase they included in the Constitution. They chose “natural born Citizen” and no other.

Some give us a definition of a "natural born Citizen" which as we have seen has no basis in history or any
decision of our U.S. Supreme Court. During the Founding, a “natural born Citizen” was defined as a child
born in the country to citizen parents. This American common law definition, confirmed by the historical
record, Congressional legislative activity, and our U.S. Supreme Court, has never been changed. See
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Minor v. Happersett (1875) (while not relying on the Fourteenth Amendment but rather American
“common-law” to define citizenship, held that a child born in the country to citizen parents is a “natural-
born citizen” and that while Viginia Minor was a “natural-born citizen,” the Constitution’s privileges and
immunities which were granted only to citizens did not grant her the right to vote); U.S. v. Wong Kim Ark
(1898) (citing Minor and quoting its definition of a “natural-born citizen” and relying on the Fourteenth
Amendment and the colonial English common law, held that a child born in the United States to domiciled
alien parents who were neither foreign diplomats nor members of an invading army is born “subject to the
jurisdiction” of the United States and therefore a Fourteenth Amendment “born . . . citizen of the United
States”). This means that a “natural born Citizen” is a child born in the United States or its jurisdictional
equivalent to a father and mother who are either a “natural born Citizen” or a “citizen of the United
States.” Only by being born in the United States to citizen parents can a future President and Commander
in Chief be born with allegiance and loyalty only to the United States which is that national character that
the Founders and Framers expected him or her to have.

A “born citizen,” “citizen at birth,” “citizen by birth” or “citizen from birth,” if he or she does not satisfy
this original American common law definition, is an Article II “Citizen of the United States” as defined by
the Fourteenth Amendment, Congressional Act, or treaty, but not an Article II “natural born Citizen” as
defined by natural law and the law of nations which definition is a child born in the country to citizen
parents. In other words, a “born . . . citizen of the United States” under the Fourteenth Amendment or
Congressional Act is simply a person born in the United States and “subject to the jurisdiction thereof.”
As can be seen, in the Fourteenth Amendment there is no citizen parent requirement, but there is a “subject
to the jurisdiction thereof” requirement. In contradistinction, in the “natural born Citizen” definition, there
is a citizen parent requirement, but there is no “subject to the jurisdiction thereof” requirement, for being
born in the country to citizen parents, such a child could not be born other than "subject to the jurisdiction"
of the United States. Since the amendment is designed only to allow someone to become a member of the
United States and nothing more, according to Wong Kim Ark there is no need to require citizen parents
but at least to require that the child be born “subject to the jurisdiction” of the United States. Since a child
that is born in the United States to citizen parents will always be born “subject to the jurisdiction” of the
United States, we do not engage in “jurisdiction” analysis when exploring whether one is a “natural born
Citizen,” but rather just look to see that the person was born in the United States to citizen parents. This is
why Minor engaged in no “subject to the jurisdiction” analysis when examining Virginia Minor’s
citizenship status. On the other hand, since under Wong Kim Ark a Fourteenth Amendment (or
Congressional Act) "born . . . citizen of the United States" can be born in the United States to one or two
alien parents, Wong Kim Ark instructs that we must do a "subject to the jurisdiction" analysis which is
what it did of Wong. All this tells us that there is a fundamental constitutional difference between an
Article II "natural born Citizen," who is born within the sole and complete allegiance, jurisdiction, and
citizenship of the United States and a Fourteenth Amendment "born . . . citizen of the United States" who
being born with divided allegiance, jurisdiction, and citizenship, is not born within the sole and complete
allegiance, jurisdiction, and citizenship of the United States.

If any “born citizen,” “citizen at birth,” “citizen by birth” or “citizen from birth” does not satisfy the
“natural born Citizen” definition, we cannot simply amend Article II by changing the definition of a
“natural born Citizen” to one of these phrases. In other words, we cannot just take an Article II “Citizen of
the United States” as defined by the Fourteenth Amendment or Congressional Act and convert that person
into an Article II “natural born Citizen” as defined by natural law and the law of nations. Rather, if one is
going to maintain that he or she is an Article II “natural born Citizen,” then let he or she prove it under the
time-honored definition of the clause. Let us not accept that the definition of an Article II “natural born
Citizen” has somehow been changed to some other phrase such as a “citizen at birth” or “citizen by birth”
without seeing any evidence of that ever happening. Let us not because of political expediency take
someone who may at best be a Fourteenth Amendment “citizen of the United States” and convert that
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person into an Article II “natural born Citizen.” The burden of proof is on those seeking to change the
Constitution and its original and long-standing definition of a “natural born Citizen,” not on those who are
fighting to preserve, protect, and defend them.

What is critical to understanding what children born in the United States the First Congress considered
“natural born Citizen[s]” or “Citizen[s] of the United States” is its use of the phrase “free white person” in
this statute. We can see that only “free white persons” could naturalized to become “Citizen[s] of the
United States” and their children would derive such citizenship provided the parents naturalized before the
child reached the age of 21 years. Justice Fuller in his dissent in Wong Kim Ark explained how we
always followed the doctrine of “partus sequitur partem” when it came to how we treated children born
abroad to citizen parents. 1 As we shall see below, how the First Congress linked the fate of these
children born abroad to the “free white” status of their parents informs us how the Founders and Framers
would have treated children born in the United States, i.e., there is no reason why the Founders and
Framers would also not have made the citizenship of a child born in the United States also dependent upon
the status of the child’s parents. And as we have seen, that status was not only whether those parents were
“free and white” but also whether they were citizens. Hence, any definition of a “natural born Citizen”
relying on birth in the United States has to also take into consideration the status of the child’s parents.

We have seen that neither the Fourteenth Amendment nor the holding of Wong Kim Ark makes anyone an
Article II “natural born Citizen.” We have also seen how Schneider v. Rusk distinguished between an
Article II “natural born Citizen” and a Fourteenth Amendment “born . . . citizen of the United States” or
what the Court called a “native born” citizen, even telling us that the latter finds his or her citizenship
rights in the Fourteenth Amendment. A Fourteenth Amendment or Wong Kim Ark "born . . . citizen of
the United States," like a person naturalized to be a “citizen of the United States” after birth, is simply an
official member of the country which we call The United States of America. Because such a citizen needs
to be born only subject to the jurisdiction (interpreted to mean the laws) of the United States, such a
“born” or “native born’ citizen is permitted to be born with allegiance and jurisdiction to the United States
and to foreign nations. Like a naturalized citizen after birth, being born with sole and exclusive allegiance
and jurisdiction to the United States is not required.

1 Ex parte Reynolds, 20 F.Cas. 582, 5 Dill. 394, No. 11,719 (C.C.W.D.Ark 1879): “[T]he offspring of free
persons…follows the condition of the father, and the rule partus sequitur patrem prevails in determining
their status. 1 Bouv. Inst., 198, § 502; 31 Barb. 486; 2 Bouv. Law Dict. 147; Shanks v. Dupont, 3 Pet. [28
U.S.] 242. This is the universal maxim of the common law with regard to freemen -- as old as the common
law, or even as the Roman civil law… No other rules than the ones above enumerated ever did prevail in
this or any other civilized country. In the case of Ludlam v. Ludlam, 31 Barb. 486, the court says: ‘The
universal maxim of [**17] the common law being partus sequitur patrem, it is sufficient for the
application of this doctrine that the father should be a subject lawfully, and without breach of his
allegiance beyond sea, no matter what may be the condition of the mother.’ The law of nations, which
becomes, when applicable to an existing condition of affairs in a country, a part of the common law of that
country, declares the same rule. Vattel, in his Law of Nations (page 101), says: ‘As the society cannot
exist and perpetuate itself otherwise than by the children of the citizens, these children naturally follow the
condition of their fathers and succeed to their rights. * * * The country of the father is, therefore, that of
the children, and these become true citizens merely by their tacit consent.’ Again, on page 102, Vattel
says: ‘By the law of nature alone, children follow the condition of their fathers and enter into all their
rights.’ This law of nature, as far as it has become a part of the common law, in the absence of any positive
enactment on the subject, must be the rule in this case.”
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That is not the case with an Article II “natural born Citizen,” which as Schneider v. Rusk confirms is the
special and exclusive eligibility standard for the President and Commander in Chief of the Military and by
the Twelfth Amendment also that of the Vice-President. The Founders and Framers were highly
concerned with foreign and monarchial influence making its way into the constitutional republic and
thereby causing the nation to be conquered from within. Hence, the Founders and Framers included the
“natural born Citizen” presidential eligibility standard for the safety and survival of the Constitutional
Republic. Consequently, an Article II "natural born Citizen," can be born only within the full and
complete allegiance, jurisdiction, and citizenship of the United States. Being born in the United States
(cutting off any foreign allegiance, jurisdiction, and citizenship under jus soli) to citizen parents (cutting
off any foreign allegiance, jurisdiction, and citizenship under jus sanguinis) is the only way to be a
“natural born Citizen.” That is what the Founders and Framers required to give the United States the best
chance of being led by a civilian and military leader who would best protect the sole interests of the
United States and have no attachment to any foreign power or interests.

Moreover, the Founders and Framers in Article II said “natural born,” not just “born.” In order to gain this
special status of “natural born Citizen,” one must satisfy the American common law definition of a
“natural born Citizen” handed down to us since the Founding and confirmed in both Minor v. Happersett
and Wong Kim Ark (discussed below). One cannot simply obtain the status of a “citizen of the United
States” under the Fourteenth Amendment, Congressional Act, or treaty, even if that status is gained from
the moment of birth, for these positive laws neither by affirmative language nor by definition bestow upon
anyone the status of a “natural born Citizen.” Moreover, both Minor and Wong Kim Ark said that the
Fourteenth Amendment defines neither a “Citizen” of the United States” (it does not define what “subject
to the jurisdiction thereof” means) nor a “natural born Citizen.” That would mean by referring to neither a
“natural born Citizen” nor to defining one. That is why Minor relied on American “common-law” to
define a “natural born Citizen” and Wong Kim Ark relied upon English “common law” to define a “citizen
of the United States.”

We also know that to the Founders and Framers simply being a citizen “at birth” or “by birth” was not the
equivalent to a “natural born Citizen.” Hamilton’s standard of “born a citizen” for presidential eligibility
never gained any acceptance. The Third Congress in 1795 deliberately took the phrase “natural born
citizen” found in the 1790 Naturalization Act and replaced it with “citizen of the United States.” These
persons covered by the statute were “citizens of the United States” “at birth” or “by birth.” The First
Congress had written “natural born citizen.” So we see that in the eyes of the Third Congress simply
being a citizen from birth, did not automatically earn that person the status of being a “natural born
Citizen.” Rather, the Third Congress granted to that person the status of a “citizen of the United States,”
but not that of a “natural born Citizen.” Congress again showed in 1802 that being a born citizen did not
equate to being a “natural born citizen.” In 1802, someone who had been a “citizen of the United States”
from birth under the 1795 Act now was considered an alien. We saw that in 1790, the status was “natural
born citizen” and in 1795 the status was “citizen of the United States.” So we can see how Congress can
change its mind under its naturalization powers, allowing a child born out of the United States to citizen
parents to be considered first a “natural born citizen,” then a “citizen of the United States,” and then an
alien. Today, Congress has restored the status for these children to “citizens of the United States.” 8
U.S.C. Sec. 1401 Even though these children were at one time considered citizens “at birth” or “by birth,”
Congress later changed their status to that of aliens. In contrast, Congress could not treat a “natural born
Citizen” in such a fashion. Congress, under its naturalization powers, does not have any authority to
define a “natural born Citizen” or to take away that status from someone who is born with that status. It is
the special status of “natural born Citizen” which removes it from Congressional authority. The same is
not true for a citizen “at birth” or “from birth” which is a product of Congressional statutes. Finally, since
the Fourteenth Amendment, as interpreted by Wong Kim Ark, did nothing more than constitutionalize
Congress’s naturalization of a child born in the United States to one or two alien parents, that
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amendment’s “born . . . citizen of the United States” is also not the equivalent of an Article II “natural
born Citizen.”

This means that a “natural born Citizen” inherits his or her allegiance and U.S. citizenship from being born
to U.S. citizen parents and from being born on U.S. soil or its jurisdictional equivalent rather than
acquiring them from a positive law which is what a naturalized citizen does. This positive law naturalizes
a person to be a U.S. citizen “at birth” when he or she is born abroad to one or two U.S. citizen parents
(missing U.S. place of birth and in some cases also at the same time only having one U.S. citizen parent)
or born in the U.S. to one or two alien parents (missing two U.S. citizen parents).

So as we can see, our U.S. Supreme Court has given the exact “natural born Citizen” clause only one
definition and that is a child born in the country to citizen parents. See Minor v. Happersett (1875); U.S.
v. Wong Kim Ark (1898). This means that only a child born in the United States to two parents who are
either Article II “natural born Citizens” or Fourteenth Amendment or statutory “born or naturalized . . .
“citizens of the United States” is an Artice II “natural born Citizen.” This is the consensus opinion of a
“natural born Citizen” as provided by our U.S. Supreme Court and Congress since the beginning of our
nation. Consequently, a “Citizen of the United States” is any citizen so made by Act of Congress, treaty,
or other positive law such as the Fourteenth Amendment. Indeed, while a Fourteenth Amendment “born .
. . citizen of the United States” may be born with dual and divided allegiance to the United States, an
Article II “natural born Citizen” is born only within the sole, full, complete, and undivided allegiance,
jurisdiction, and citizenship of the United States.

A “natural born Citizen” includes all those who are born with no foreign allegiance and excludes all those
who are born with any foreign allegiance. On the other hand, a “citizen,” “native-born citizen,” “born
Citizen,” or “citizen of the United States” who is not a “natural born Citizen” can be born with foreign
allegiance but through positive law is nevertheless naturalized to be a “citizen of the United States” either
at birth or after birth. Hence, a “natural born Citizen” has only one definition which was recognized
during the Founding and which has been confirmed by our U.S. Supreme Court, Congress, and other
historical sources. That definition is a child born in the country to citizen parents. Satisfying this
definition removes from the child foreign allegiance which may attach by birth on foreign soil (by jus soli)
or by birth to one or two foreign parents (by jus sanguinis). It is by satisfying this definition that one is
born with no foreign allegiance and thus attached and loyal only to the U.S. Consequently, all “natural
born Citizen[s]” are “citizens of the United States,” but not all “citizens of the United States” are “natural
born Citizen[s].” Therefore, any “born . . . citizen of the United States” under the Fourteenth Amendment
must still show that he or she satisfies the American common law definition of a “natural born Citizen” in
order to be considered a “natural born Citizen.” Failing to make that showing, a “born” or “native born”
citizen under the Fourteenth Amendment is just that but not a Fourteenth Amendment “natural born
Citizen.”

This view of what a “natural born Citizen” is confirmed by Burlamaqui who accepted that children, born
in the country to citizen parents, were born with no foreign allegiance and therefore did not need to give
any oath of allegiance to the nation in which they were born. What Burlamaqui said in this regard about
no need for the oath of allegiance is important in light of the fact that “an emigrant from any foreign State
cannot become a citizen of the United States without a formal renunciation of his old allegiance, and an
acceptance by the United States of that renunciation through such form of naturalization as may be
required by law. Elk v. Wilkins, 112 U.S. 94, 101 (1884). Hence, it would be expected under such rules
that anyone born with a foreign allegiance could not automatically be a U.S. citizen, for having been born
with such foreign allegiance, an oath of allegiance would be necessary before being able to acquire U.S.
citizenship. If such a person could not even be a “citizen,” he or she surely could not be a “natural born
Citizen.”
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Some argue that if one is born a “citizen of the United States,” one must be a “natural born Citizen.” But
this argument has no merit for at least two points:

(1) They rely (although incorrectly) upon U.S. v. Wong Kim Ark (1898) to make Obama a "natural born
Citizen." But that very case tells us that while children born abroad to citizen parents are citizens from the
moment of birth, they are nevertheless naturalized at birth by Acts of Congress. See also Rogers v. Bellei,
401 U.S. 815 (1971) (also treats children born abroad to citizen parents as naturalized at birth by Acts of
Congress). I think that we can agree that a naturalized citizen cannot at the same time be a "natural born
Citizen" and that a naturalized citizen is not eligible to be President.

Additionally, our early Congresses, as is evidenced by the Naturalization Acts of 1790, 1795, and 1802,
considered children born in the United States to alien parents to be themselves aliens. Even with the
passage of the Fourteenth Amendment, Minor v. Happersett (1898) was not willing to declare these
children to be “citizens” let alone “natural born Citizens.” It left that question to be decided another day.
It was not until U.S. v. Wong Kim Ark (1898) that our U.S. Supreme Court judicially naturalized these
children to be “citizens of the United States” from the moment of birth. Moreover, from 1802 to 1855,
Congress considered children born abroad to parents who became U.S. citizens after 1802 to be aliens. In
1855, Congress again treated these children to be “citizens of the United States.” I would some to explain
to me how a child, who was at one moment in time considered an alien at birth can then later become a
“natural born Citizen.” So, we can see from not only our naturalization laws, but also from how U.S.
citizenship from the moment of birth has been defined historically that these persons are incorrect in
maintaining that simply being born a U.S. citizen automatically makes one a "natural born citizen.”

(2) But these persons are incorrect because of a more fundamental reason. He confuses what the issue is.
The issue is how the Founders and Framers defined a "natural born Citizen?" The answer is that they
defined one as a child born in the country to citizen parents. Simply stated, that constitutionally established
definition did not become amended by a subsequent process which changed who may be considered a
citizen of the United States at birth. For the Founders and Framers, what drives the definition of a "natural
born Citizen" is not the time at which a child is made a U.S. citizen. Rather, the existing circumstances
under which the child is born is what was controlling for them. The circumstances that they demanded
were birth in the country to citizen parents. So, if any one of those two constituent elements is missing, a
child cannot be a "natural born Citizen." So simply being a U.S. citizen from the moment of birth without
also meeting both of those elements is not sufficient to make one a “natural born Citizen.”

Here is the logic of the argument: Born (B) citizen(C)=natural (N) born(B) citizen(C) or otherwise stated
B+C=N+B+C. For the argument to be correct, the word “natural” would have to have 0 value.
But could the Founders and Framers, when writing presidential eligibility standards in the Constitution,
have given the word “natural” 0 value? If the word “natural” has 0 value, then why did the Founders and
Framers use it at all? On the contrary, we know that the Founders and Framers were very careful with
every word they included in the Constitution. They included each word not only for a reason, but for an
important reason. After all, with the word “natural,” they not only included the word in the Constitution,
but used it as a constituent element in a description relating to the eligibility standard to be met by those
aspiring to be President and Commander in Chief of the Military, two singular and powerful civil and
military offices. Hence, it is asking us to go beyond what is reasonably believable to accept the notion that
the Founders and Framers would have included “natural” in reference to such important offices such as
President and Commander in Chief of the Military and in such an important document as the Constitution
and would have given the word 0 value. This simple logic shows that these persons err and that we cannot
just write the word “natural” out of the “natural born Citizen” clause. It short, Obama has to be a “natural
born Citizen,” not just a “born Citizen.”
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The “Natural Born Citizen” Clause Is Worth Preserving

We have seen what the original and true meaning of an Article II “natural born Citizen” is. The next
question is whether the “natural born Citizen” clause is worth preserving in what some may call the
“modern” world.

Under the original Constitution, the only office that must be occupied by a “natural born Citizen” is that of
the President. The Twelfth Amendment added that also the Vice-President must be a “natural born
Citizen.” Given the enormous importance of the President and Commander in Chief in preserving,
protecting, and defending the Constitution, the Founders and Framers constitutionally required that all
future Presidents and Commanders be "natural born Citizens" and demanded that any individual aspiring
to those offices satisfy the laws of nature and nothing less in meeting that requirement. It was that law of
nature upon which the Founders and Framers relied for assuring the President had the requisite allegiance
to the new nation.

The “natural born Citizen” clause is based on undivided allegiance and loyalty to the United States. The
Framers in writing the Constitution chose their words very carefully and with specific design. When it
came to allowing someone to be President and Commander in Chief, they wanted to make sure that such a
person could be trusted with the great and singular civil and military powers of that office. One of the
primary fears that the Founders and Framers had was that foreign or monarchial influence would cause the
new republic to fall from within. Hence, the Founders and Framers wanted to assure that the Office of
President and Commander in Chief of the Military, a non-collegial and unique and powerful civil and
military position, was free of all foreign and monarchial influence and that its holder had sole and absolute
allegiance, loyalty, and attachment to the U.S. They looked to the laws of nature and the “natural born
Citizen” clause to accomplish that. Through this clause, the Founders sought to guarantee that the ideals
for which they fought would be faithfully preserved for future generations of Americans.

The "natural born Citizen" clause, based on the laws of nature, gives our Constitutional Republic the best
chance of having a President and Commander in Chief of the Military who has sole and absolute
allegiance, loyalty, and attachment to the United States. By satisfying all conditions of the definition of a
“natural born Citizen,” i.e. a child born in the country to citizen parents, all other avenues of acquiring
other foreign citizenships and allegiances (jus soli or by the soil and jus sanguinis or by descent) are cut
off. Having all other means of acquiring other foreign citizenships or allegiances cut off creates unity of
allegiance and citizenship which is what the President must have at the time of birth. Additionally, by
requiring the child’s parents to be U.S. citizens best assures that those parents most likely will have
absorbed American customs and values which, in turn, they will transmit to their child.

Some argue that given today’s stronger and different United States and more developed world that we live
in, the clause is no longer relevant. The “natural born Citizen” clause has relevance only for the question
who shall be eligible to be President and Vice-President. It in no way detracts from the principle that our
nation is supposed to be a nation of “immigrants,” for the clause only assures who among all those
“immigrants” shall serve as their leader. It assures that one immigrant group, with possible special ties to
the mother country, will not have any advantage over any other in that endeavor. The clause is also not
only directed to keeping out of the Office of President and Commander in Chief foreign influence from the
Founders’ and Framers’ original enemy, Great Britain, but that of all nations. This is important to
understand given that our alliances and battles with the nations of the world are not static but continually
change over time. Hence, who is our friend today can become our enemy tomorrow and vice versa. It is
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also naïve to believe that the world has arrived at a state of peace which will not change over time.
History simply shows such a notion to be incorrect.

Some argue that given the modern advancement of medicine, surrogate mothers, and test-tube babies, the
clause is not practical because it is hard to know who the real parents of a baby really are. First, the
question of whether someone is a “natural born Citizen” will come up when a person is an adult and
seeking to become President. By that time, that person will normally have a well-established and
verifiable place of birth and legal father and mother. Second, applying the “natural born Citizen” clause
presents no different obstacles in this regard than do our current citizenship and naturalization laws which
in many instances require that a child show who his or her natural parents are in order to receive any
citizenship benefits under those laws. 8 U.S.C. Section 1401.

The “natural born Citizen” clause serves a critical purpose today and must be enforced in every
Presidential election. The President has immense power, both civil and military. The clause assures the
American people that their President does not have any conflicting allegiances or loyalties. In our nuclear
world, it will avoid having a President who may hesitate to act quickly and decisively in a moment of
crisis due to some internal psychological conflict of allegiance or loyalty. In our competitive world, it will
avoid any foreign nation expecting and pressuring the President to act in their best interest instead of that
of America. The clause gives the American people the best chance that they will not be attacked from
within through the Office of President. Knowing the President is a “natural born Citizen,” the American
people will trust their President with their lives. Finally, such a President can expect that the military will
give him or her full trust, confidence, and obedience.

The meaning of an Article II “natural born Citizen” is not decided by any election. Chief Justice John
Marshall in Marbury v. Madison established early in our history that it is the job of the U.S. Supreme
Court to tell us what the Constitution means. Without doubt, this includes informing the nation on what a
“natural born Citizen” is.

Should we as a society concluded today that the “natural born Citizen” clause no longer serves any useful
purpose, then the proper way to change or abandon it is by way of constitutional amendment under Article
V of the Constitution.

We have seen that there was an American common law definition of a "natural born Citizen" that the
Founders and Framers used when they drafted the Constitution and when it was ratified by the States. We
have seen that that definition continued through the years and still stands today as the only definition of a
"natural born Citizen." That definition is consistent with how Vattel defined a "natural born Citizen" in
The Law of Nations, Section 212. That definition is not consistent with how the English common law
defined a "natural born subject."

Some argue that “natural born Citizen” probably means just being a citizen from birth and that those who
maintain that it means being born in the United States to citizen parents need to obtain a decision from the
U.S. Supreme Court to sustain that position. But we have seen that the consensus definition of a “natural
born Citizen” throughout American history has been a child born in the country to citizen parents. Hence,
if anyone like some persons want to change that definition to mean any child born a “citizen of the United
States,” then the burden of proof is on them to show us that the definition of a “natural born Citizen” is as
they contend it is and to obtain a U.S. Supreme Court opinion supporting that position. Furthermore, the
fact that Obama is currently occupying the Office of President should not give them any legal advantage in
this regard and should not determine the meaning of the Constitution.
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There is no such thing as a “longstanding English common-law principle of jus soli” that the Founders and
Framers adopted for the United States. There exists much historical and legal evidence which shows that
the Founders and Framers did not adopt such a rule for citizenship in the United States.

The Founders and Framers needed a citizenship status for presidential eligibility. They needed a standard
that would have satisfied their desire to keep out of the Office of President and Commander of the Military
both monarchial and foreign influence. That standard had to be not only fixed and exclusive, but also best
provide for sole allegiance and attachment to the United States from the moment of birth. The historical
record shows that the Founders and Framers would not have looked to the English common law to define
terms in the Constitution. “Natural born subject” had an imprecise and ambiguous definition under
English common law and statutes. It included both “natural born subjects” made by natural law and
naturalized subjects made by municipal law. A “natural born subject” was a creature of monarchial rule
which they rejected for a republican form of government. The English “natural born subject” also suffered
from birth with conflicting and dual allegiances. They therefore would not have adopted that definition
for their “natural born Citizen.”

Rather, the Founders and Framers adopted the “Laws of Nature and of Nature’s God” (the Declaration of
Independence, Preamble) to guide them generally and to provide them with the definition of a “natural
born Citizen.” Indeed, not only did they explicitly include “the Laws of Nations” in Article I, Section 8,
Clause 10, but they also adopted the precise definition of a “natural born Citizen” provided by natural law
and the law of nations which had only one well-defined meaning.

Being guided by natural law and the law of nations and specifically by Emer de Vattel and his The Law of
Nations, Section 212 et seq., the Founders and Framers in Article II made a clear distinction between a
“natural born Citizen” and a “Citizen of the United States.” They, unlike some persons, did not conflate or
confound the two classes of citizens. Only the former, defined as those who were born in the country to
citizen parents, were made eligible to be President for births occurring after the adoption of the
Constitution. The Founders and Framers considered only those who were born owing no allegiance to any
foreign power or nation as “natural born Citizens.” And only those who were born in the country to
citizen parents could have this special birth circumstance. These citizens received that status under natural
law and needed no law to be so recognized. Since the Founders and Framers were providing for
presidential eligibility, they would have relied upon one and only one no-doubt definition of “natural born
Citizen.” The definition confirmed by Vattel left no doubts as to who was a “natural born Citizen” and
would therefore have satisfied the Founders’ and Framers’ presidential eligibility needs. Minor v.
Happersett (1875) confirmed the no-doubt definition of a “natural-born citizen,” which it stated was a
child born in the country to citizen parents.

But we do not need to rely upon Vattel and the law of nations to show what the Founders and Framers
intended when they included the “natural born Citizen” clause in Article II and that they rejected the
English common law as their guide in defining that phrase. The most direct evidence that shows that the
Founders and Framers did not adopt the English common law jus soli for U.S. citizenship are the First and
Third Congresses who in the Naturalization Acts of 1790 and 1795 treated children born in the United
States to alien parents as aliens. The 1802 Congressional Act treated children born in the United States to
alien parents the same as these earlier Acts. The Framers gave Congress the power to naturalize persons.
This is only a naturalization power. Consequently, this power did not include the power to make anyone a
“natural born Citizen.” Hence, Congress can make “citizens of the United States,” but it cannot make
“natural born Citizens.” The 1790 and 1795 Naturalization Acts clearly abrogated any vestiges of the
English common law as a source of the rules of decision for determining U.S. citizenship. These early
Congressional Acts, which also mirrored Thomas Jefferson’s 1799 citizenship statutes for Virginia, passed
by many members of Congress who were intimately involved with the Founding and drafting of the
Constitution, are solid evidence of what the Founders and Framers intended when they wrote “natural born
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Citizen” into the Constitution. Under these Acts, a child born in the United States to alien parents was
treated as an alien. Hence, in the eyes of the Framers, such a child could surely not be a “natural born
Citizen.” Since the only scenario not covered by these Acts is one wherein a child is born in the United
States to citizen parents, that child is the Founders’ and Framers’ Article II “natural born Citizen.”

The critical distinction between a “natural born Citizen” and a “citizen of the United States” is further
proven by the fact that Congress, except for the retroactive 1790 Act which it repealed in 1795, never used
the phrase “natural born Citizen” in any of its Acts or treaties.

It is also telling that given that the Fourteenth Amendment did not require birth to citizen parents, the
framers chose to call those born citizens only “citizens of the United States” and not “natural born
Citizens” and equated them to naturalized citizens.

So, under our constitutional framework, as confirmed by the text and structure of the Constitution, natural
law and the law of nations, our early Congresses, and several U.S. Supreme Court cases, anyone who does
not meet the original American common law definition of a “natural born Citizen,” i.e., born in the
country to citizen parents, and who is otherwise a “citizen” only by virtue of the Fourteenth Amendment
(which was the constitutionalization of an Act of Congress known as the Civil Rights Act of 1866), Act of
Congress, or treaty is not a “natural born Citizen,” but rather only a “citizen of the United States.” Under
Article II, Section 1, Clause 5, a “natural born Citizen” is eligible to be President, but a “Citizen of the
United States” is not. Hence, anyone who is a “citizen of the United States” but not also a “natural born
Citizen” is not eligible to be President.

Under our Constitution, Calvin, born in the dominion of both the King of England and Scotland but to
alien parents would be a “Citizen of the United States,” but not an Article II “natural born Citizen,” for
only children born in the United States to citizen parents which makes them born under the complete and
sole allegiance and jurisdiction of the United States can be “natural born Citizens.” Likewise, if Obama
was born in Hawaii, he, being a born “citizen of the United States” under a liberal interpretation of the
Fourteenth Amendment “subject to the jurisdiction,” clause and also being a citizen of Great Britain from
descent from his British father (his father was in the United States to study and did not have any intent to
make America his home and so owed America no allegiance whatsoever), would be a Fourteenth
Amendment “born . . . citizen of the United States,” but not an Article II “natural born Citizen.” Not being
an Article II “natural born Citizen,” Obama is not eligible to be President. This is a reality that you cannot
change.

The natural law and law of nations definition of a “natural born Citizen” is still the law of the land today,
for it was never amended by any constitutional amendment, including the Fourteenth Amendment, or
changed by any Act of Congress or any decision of the United States Supreme Court, including United
States v. Wong Kim Ark, 169 U.S. 649 (1898). In fact, the United States Supreme Court has to this day
used the term “natural born Citizen” only to describe a person born in the country to citizen parents. We
have provided in our court filings in the Kerchner et al v. Obama/Congress et al case and on this blog the
numerous United States Supreme Court case citations and other authorities showing that the Founders and
Framers relied upon natural law and law of nations to define a “natural born Citizen” and not the English
common law and its definition of a “natural born subject.”

The issue to be resolved by the Fourteenth Amendment was not who should be “natural born Citizens” of
the United States. Rather, the issue to be resolved was who should be admitted to the membership of the
United States. On one level, this membership was the equivalent to who was admitted to the membership
of the United States after the Declaration of Independence and American Revolution. Once it was
determined who these persons were, the Founders and Framers called them “Citizens of the United
States.” On another level, this membership was also equivalent to who was admitted to the membership of
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the United States by way of Congressional Acts. Here too, Congress, except for the Naturalization Act of
1790 which it repealed in 1795, always called these initial members “citizens of the United States” and not
“natural born Citizens.” The actual text of the Amendment reflects that defining initial membership in the
nation was the goal of the amendment. Examining the text of the Fourteenth Amendment, we can see that
a Fourteenth Amendment “citizen of the United States” is not the equivalent of an Article II “natural born
Citizen.” The Constitution instructs that there are only “natural born Citizens” and naturalized citizens.
The Fourteenth Amendment provides that “[a]ll persons born or naturalized in the United States and
subject to the jurisdiction thereof, are ‘citizens of the United States’ and of the State wherein they reside.”
Clearly, the framers of the amendment included naturalized citizens as “citizens of the United States”
without any qualification or exception. We know that a naturalized citizen is not a “natural born Citizen.”
Hence, the phrase “citizen of the United States” in the Fourteenth Amendment could not have been meant
to mean “natural born Citizen,” for if it did, since the phrase included naturalized citizens, then a
naturalize citizen would have been equated with a “natural born Citizen.” Therefore, a Fourteenth
Amendment “citizen of the United States” is not a “natural born Citizen.” Since a “citizen of the United
States” under the Fourteenth Amendment is not the equivalent of a “natural born Citizen,” any “citizen of
the United States” who gains that status only under the Fourteenth Amendment is not a “natural born
Citizen.” Rather, anyone who is a “citizen of the United States” under that amendment and who also
claims to be an Article II “natural born Citizen” must show that he or she in facts satisfies the original and
only definition of a “natural born Citizen” which Minor v. Happersett (1875) and U.S. v. Wong Kim Ark
(1898) both confirmed is a child born in the country to citizen parents.

Additionally, under the Fourteenth Amendment, as interpreted by U.S. v. Wong Kim Ark (1898), anyone
born in the United States to a U.S. “citizen” mother but to an alien father, is a "citizen of the United
States" from the moment of birth. This means that one does not have to follow any naturalization process
after one is born. One becomes a “citizen of the United States” automatically at the moment of one’s
birth. Someone being born in the United States under these conditions, therefore, would not inherit one’s
U.S. citizenship from one’s natural parents but rather acquired it by positive law, i.e., the Fourteenth
Amendment or 8 U.S.C. Sec. 1401(a), which in effect naturalizes persons “at birth” who are born in the
U.S. but lack two U.S. citizen parents to be U.S. “citizens.” Such a “citizen” is not an Article II "natural
born Citizen," who comes into being not only at the moment of birth but also because of birth in the
country to citizen parents. Hence, such a “citizen” is a “citizen of the United States” from the moment of
birth under the Fourteenth Amendment or 8 U.S.C. Sec. 1401(a), both positive laws. But that “citizen” is
not and cannot be an Article II "natural born Citizen” which status comes into being only by the law of
nature and not by any positive law such as the constitution or statute.

As Minor v. Happersett (1898) shows, there is no “subject to the jurisdiction thereof” analysis required
when determining whether one is a “natural-born citizen.” The Court declared Virginia Minor a “natural-
born citizen” and therefore a “citizen” without having to engage in “jurisdiction” analysis under the
Fourteenth Amendment. Only (1) birth in the United States (2) to citizen parents were the constituent
elements needed to be established to prove the status. As Wong Kim Ark shows, “jurisdiction” analysis
comes into play only when one or both of the parents of a U.S.-born child are aliens. With one or both
parents not being U.S. citizens, it becomes necessary to rely upon Wong Kim Ark and analyze whether at
the time of the child’s birth, the child was born “subject to the jurisdiction” of the United States. When
both parents are U.S. citizens, there never is a doubt that the U.S.-born child is born within the sole, full,
complete, and undivided allegiance and jurisdiction of the United States and therefore necessarily also
“subject to the jurisdiction thereof.” In such case, the child’s parents are normally not foreign diplomats
or foreign army invaders. Should they be, one could successfully argue that the child is not born within
the sole, full, complete, and undivided allegiance and jurisdiction of the United States and also not
“subject to the jurisdiction thereof” and therefore the child is neither a “natural born Citizen” nor a “citizen
of the United States.”

Copy provided courtesy of:  www.ProtectOurLiberty.org

Prot
ec

tO
urL

ibe
rty

.or
g



187

The jus soli that was injected into the Fourteenth Amendment by U.S. v. Wong Kim Ark was only done to
create a "native-born citizen," who was born in the U.S. but not to "citizen parents." Per Minor v.
Happersett, there had been doubts whether such a "native-born citizen" existed given that, while born in
the United States, he/she was not born to "citizen parents." Congressional Acts had always considered
such a person to be an alien. The Fourteenth Amendment, as applied by U.S. v. Wong Kim Ark, removed
the Minor doubts whether such a citizen existed. This "native-born citizen" was only a first generation,
initial member of American society and was not a "natural born citizen," who, as Wong Kim Ark
confirmed by citing and quoting Minor’s definition of a “natural-born citizen” and not disturbing that
definition, continued to be defined as a child born in the country to citizen parents.

Regarding whether the Fourteenth Amendment or Wong Kim Ark actually addressed the meaning of
Article II “natural born Citizen,”

In Footnote 14 of Ankeny v. Governor of the State of Indiana, 916 N.E.2d 678 (Ind. Ct.App. 2009),
transfer denied, 929 N.E.2d 789 (2010), a state-court decision which erred in how it defined a “natural
born Citizen,” the Indiana court of appeals said: “We note the fact that the Court in Wong Kim Ark did not
actually pronounce the plaintiff a 'natural born Citizen' using the Constitution’s Article II language is
immaterial." This is a fantastic statement given the care and precision which the Founders and Framers
used with their language in drafting and adopting the Constitution, a circumstance which has always been
recognized by our U.S. Supreme Court when called upon to interpret the Constitution. Additionally, Wong
Kim Ark itself distinguished between a child born in the country to one or two alien parents and a child
born in the country to citizen parents, telling us that while both are “citizens,” only the latter is a “natural
born Citizen." Wong said: “‘The child of an alien, if born in the country, is as much a citizen as the
natural-born child of a citizen, and by operation of the same principle.’ p. 22, note.” Wong Kim Ark, at
666-67 (citing and quoting Binney’s 1853 pamphlet on citizenship).

Furthermore, Charles Gordon, in his much cited law review article explained the limited holding of Wong
Kim Ark . Charles Gordon, was counsel with the U.S. Immigration and Naturalization Service and an
Adjunct Professor of Law at the Georgetown Law Center. He addressed the eligibility of George W.
Romney, who ran for president in 1968, in the Winter 1968 issue of the Maryland Law Review. Mr.
Gordon explained that the Wong Kim Ark holding is rather limited and did not extend to defining a
"natural born Citizen." He stated: “In any event, the majority’s opinion did not discuss the presidential
qualification clause of the Constitution and is not necessarily relevant to its interpretation, except possibly
by inference. . . .” Id. at 19. No court case, including Wong Kim Ark, “directly addresses the presidential
qualification clause of the Constitution. . . .” Id. at 22. “The fourteenth amendment, adopted primarily to
confirm the full citizenship denied to Negroes by the Dred Scott decision, did not refer to “natural-born
citizens, did not purport to limit or define the presidential qualification clause of the Constitution. . .” Id. p.
31-32. The dicta stated by Wong Kim Ark “are not addressed to the presidential qualification clause and
cannot control its construction.” Id. at 32. Charles Gordon, Who Can Be President of the United States:
The Unresolved Enigma, 28 Md. L. Rev. 1 (1968). O

So, while a “citizen of the United States” is any citizen so made by positive law such as the Fourteenth
Amendment, Act of Congress, or treaty, a "natural born Citizen" is by nature a child born in the country to
citizen parents. Vattel, Sections 212-217. Such a citizen, being fully and completely in the allegiance of
the United States and fully and completely subject to the jurisdiction thereof, does not need any positive
law such as the Fourteenth Amendment, statute, or treaty to remove any natural foreign alienage to make
him or her a U.S. citizen.

All this evidence shows that the Founders and Framers meant a “natural born Citizen” to be a child whose
first breath of life was as a person in allegiance and citizenship only to the United States and to no other
country. In other words, to be a “natural born Citizen” it was not sufficient that one was a citizen of the
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United States “at birth.” Rather, what was needed was that “at birth” one was only a “citizen of the United
States” and of no other nation. Because of jus sanguinis and jus soli as the two means by with allegiance
and citizenship were naturally obtained, they provided that only a child born in the country to citizen
parents would be a “natural born Citizen.” This means that a “natural born Citizen” is a child who is born
in the United States or its jurisdictional equivalent to a father and mother who are both either a “natural
born Citizen” or a “citizen of the United States.”

America fought and won a bloody revolution with England. In writing the Declaration of Independence,
Jefferson first wrote “subject” but then purposefully and methodically replace the word with “citizen.”
“Jefferson originally had written the phrase ‘our fellow subjects.’ But he apparently changed his mind.
Heavily scrawled over the word ‘subjects’ was an alternative, the word ‘citizens.’"
http://www.loc.gov/today/pr/2010/10-161.html. The People of America rejected a monarchial form of
government with its “subjects” and replaced it with a republic with its “citizens.” The People, speaking
through the Framers, told us in the Constitution that members of the United States are “citizens,” not
“subjects.” The People, speaking through the Framers, told us in Article II, Section 1, Clause 5 accepted
“natural born Citizen,” not “natural born subject” as the standard for future presidential eligibility. All the
early Congresses rejected the English common law jus soli rule of citizenship and rather accepted the law
on nation’s jus sanguinis rule. Our U.S. Supreme Court has consistently ruled that Vattel’s Section 212 in
The Law of Nations is to be read as saying “natural-born citizen.” Hence, Vattel’s Section 212 uses
“natural-born citizen.” Blackstone’s Commentaries and the English common law use “natural born
subject.” Both Vattel’s The Law of Nations and Blackstone’s Commentaries were popular in America
during the Founding. The historical record shows that the Founders and Framers accepted the law of
nations and rejected Blackstone’s Commentaries as the motivating force for the revolution and as
providing rules of decision for the new republic on the national level. English “common-law” is one set of
rules and American “common-law” is another. Our U.S. Supreme Court, whenever it has defined a
“natural born Citizen,” has defined the clause consistently with the law of nation’s definition as provided
by Vattel in Section 212 of The Law of Nations and never under the English common law definition of a
“natural born subject” as provided by Blackstone. Hence, did the People of the United States adopt the
law of nations definition of a “natural-born citizen” or Blackstone’s and the English common law’s
definition of a “natural born subject?” As Jefferson said in the Declaration of Independence, some
“Truths” are, indeed, “self-evident.” These facts can only lead us to the inescapable and “self-evident”
conclusion that the American People adopted Vattel’s law of nation’s definition of a “natural-born citizen”
and rejected Blackstone’s English common law’s definition of a “natural born subject.” And that
definition is a child born in the country to citizen parents.

Simply stated, Lord Coke, William Blackstone, and the English common law did not determine for the
Founders and Framers the definition of an Article II "natural born Citizen." To offer such a theory is just
ludicrous given the extant historical and legal record which convincingly demonstrates that the Founders
and Framers relied upon natural law and the law of nations, as expressed by Emer de Vattel in Section 212
et. seq. of The Law of Nations, for their definition of a “natural born Citizen” which was then and is still
today a child "born in the country, of parents who are citizens." That is the standard that the Founders and
Framers adopted for future presidents and commanders in chief of the military, a standard which best
assures the nation that any person who is to occupy those singular and all politically powerful civil and
military offices is loyal and attached only to the United States and to no other nation. All the rest of the
“citizens” are simply that, “citizens,” or just members of the political society called the United States of
America, who the People did not constitutionally entrust with the enormous political and military power of
the President and Commander in Chief of the Military, a power which he or she is legally and morally
duty bound to exercise for the sole purpose of best preserving, protecting, and defending the American
People, their Constitution, and their Republic.
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The early naturalization acts and Jefferson’s citizenship laws were based on jus sangunis and not jus soli.

Any citizen "at birth" who is not a “natural born Citizen” is a “naturalized born citizen,” but not a “natural
born Citizen.”

Obama’s supporters’ argument that the Founders and Framers gave to an Article II “natural born Citizen”
the same meaning as the English gave to an English “natural born subject” under the English common law
is twofold: (1) That the English common law once prevailed in the colonies and it continued to prevail in
the states and the United States after the American Revolution; (2) That the Founders and Framers, using
“natural born Citizen,” utilized an English common law term. As we have seen both of these arguments
have no merit. First, the historical record shows that the Founders and Framers did not adopt the English
common law on the national level. Rather, the English common law only continued to have application
and effect in the states to whatever degree it was adopted and not abrogated by state statutes and new court
decisions. As far as what law the Founders and Framers did adopt on the national level, that law was the
Constitution, treaties, Acts of Congress, and the law of nations. The English common law did not make
the list. Second, “natural born Citizen” is not an English common law term. The word “citizen” has no
origins in English society, neither in its politics nor in its language. It did not exist in the English political
society. The English political society called its people “subjects,” who through the feudal concept of the
divine right of kings were beholden to the king for life. These “subjects” did not have the unalienable
natural right to expatriate from the perpetual allegiance that they owed to the King from the moment of
being born within his dominion, regardless of whether that birth was through design, accident, or consent
of the English political society. Furthermore, the clause did not exist in the language of the English
common law. The language of the English common law used “natural born subject,” not “natural born
Citizen.” “Natural born Citizen” is a word of art, an idiom, which has its origins in natural law and the
law of nations. The law of nations defines the clause as a child born in the country to citizen parents. See
Emer de Vattel, The Law of Nations, Sec. 212 (London 1797) (1st ed. Neuchatel 1758). While Vattel was
initially translated from the French to the English to say “indigenes” rather than “natural-born citizen,” (
see pre-1797 English translations of The Law of Nations and The Venus, 12 U.S. (8 Cranch) 253, 289
(1814), wherein Chief Justice John Marshall, concurring and dissenting for other reasons, given the then-
existing English translations of Vattel, understandably cited and quoted Vattel thus: “The natives or
indigenes are those born in the country of parents who are citizens”), the anonymous English translator of
the 1797 English edition of The Law of Nations replaced “natives or indigenes” with “natives or natural-
born citizens,” as did all other subsequent U.S. Supreme Court decisions such as Dred Scott v. Sandford,
60 U.S. 393 (1857) (Daniels, J., concurring and citing Vattel said: “The natives, or natural-born citizens,
are those born in the country, of parents who are citizens”); Minor v. Happersett, 88 U.S. 162, 167-68
(1875) (where a unanimous Court said without citing Vattel but proving his definition almost word for
word: “At common law, with the nomenclature of which the framers of the Constitution were familiar, it
was never doubted that all children born in a country of parents who were its citizens became themselves,
upon their birth, citizens also. These were natives or natural-born citizens, as distinguished from aliens or
foreigners”); U.S. v. Wong Kim Ark, 169 U.S. 649, 708 (1898) (cited and quoted Minor and its definition
of a “natural-born citizen”). As we can see, all these U.S. Supreme Court decisions said that a “natural-
born citizen” is a child born in the country to citizen parents and they all expressly or implicitly cited
Vattel for that definition. So clearly, the international and U.S. judicial national consensus has for
centuries been that Vattel in English said “natural-born citizen.” The Founders and Framers reading his
then-existing editions of his 1758 French treatise in both French and English (Vattel’s 1758 French edition
was followed with various other French editions and was first translated into English in 1759, followed
with various other English translations) came to the same conclusion and so used the clause “natural born
Citizen” in Article II, Section 1, Clause 5. But what is most critical is not only the term that the Founders
and Framers chose which was “natural born Citizen,” and which provides a clue as to what meaning they
would have given to the term, but the actual meaning that they gave to the clause. We have seen that
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subsequent U.S. Supreme Court decisions have informed what meaning the clause actual has had since the
Founding, starting with Chief Justice John Marshall in The Venus. Indeed, the Founders and Framers
gave to the “natural born Citizen” clause the same definition that Vattel did in Section 212 of The Law of
Nations, i.e., “those born in the country, of parents who are citizens.” This definition has never been
altered or amended, not by the Fourteenth Amendment or any U.S. Supreme Court decision. In short, the
definition of a “natural born Citizen,” a national citizenship standard and not a mere state citizenship
status, does not come from the English common law, but rather from natural law and the law of nations
which we adopted at the Founding as American common law and which became part of the “Laws of the
United States” in Article III with the adoption of the Constitution.

We have seen that the totality of the historical facts and court decisions show that an Article II “natural
born Citizen” is a child born in the county to citizen parents. This means that a would-be President and
Vice-President must be born in the United States or its jurisdictional equivalent to a father and mother who
at the moment of the child’s birth are either “natural born Citizens” or “citizens of the United States.”

We have seen that as it currently stands in our constitutional law, the definition of an Article II “natural
born Citizen” is a child born in the country to citizen parents. This means that the child must be born in
the United States or its jurisdictional equivalent to a father and mother who each of which must be either a
“natural born Citizen” or a “citizen of the United States.” We have seen that this is the status quo of the
meaning of the clause. Those who argue that the definition includes children born in the United States to
one or two alien parents have the burden to prove that. I have shown that neither the Founders and
Framers, Congress, nor our U.S. Supreme Court ever adopted a definition of a “natural born Citizen” that
includes anyone other than a child born in the country to citizen parents. Hence, we have also seen that
they have failed to meet that burden. Now let us apply what we have learned is an Article II “natural born
Citizen” to the currently sitting President, Barack Obama II, so that we may determine whether he is, not
only in fact but more importantly in constitutional law, an Article II “natural born Citizen.”

Any child who cannot satisfy the American “common-law” definition of a “natural born Citizen,” i.e.,
born in the country to citizen parents, because of having been born with alienage from being born “in” the
United States (positive law) but not to U.S. citizen parents (natural law sanguinity not totally present) or
from being born to U.S. citizen parents (full natural law sanguinity present) but not “in” the United States
(positive law absent) needs the aid of the naturalization laws of the United States which are the Fourteenth
Amendment, Acts of Congress, or treaties. Any such child who needs the aid of these national positive
laws for failure to satisfy the constituent elements of American “common-law,” i.e., (1) birth in the
country (2) to citizen parents, notwithstanding that such child may be naturalized and declared by those
laws to be a “citizen of the United States” from the moment of birth, cannot be a “natural born Citizen.”
Rather, such child is only, as these laws expressly provide, a “citizen of the United States,” but not as
these laws do not provide, a “natural born Citizen.”

From a pure natural law basis, we are all natural born citizens of the world. We are all born into the
human family and we all inhabit the earth. We are all members of earth by nature. But to better their
advantage in life and to maximize their benefits and happiness, through positive law (a set of rules
imposed by the sovereign human will on behalf of the nation state upon all who may fall within the power
of the nation state to enforce those rules), humans have created sovereign nation states which are
demarcated by legal boundaries. And each one of these nation states by relying upon both natural law and
positive law has prescribed who shall be members of those nation states. The positive laws of those nation
states must be followed as to who shall be its members.
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Through the Constitution, the sovereign people of the United States in 1787 and 1788 established that only
a “natural born Citizen” of the United States shall be eligible to be President and Commander in Chief of
the Military of the United States. At that moment in history, a “natural born Citizen” was defined by the
law of nations which Vattel instructs is natural law applied to the affairs of nations. The law of nations
defined a “natural born Citizen” as a child born in the country to citizen parents. Vattel, Sec. 212. This
definition accounted for both the natural law and positive law means of inheriting and acquiring allegiance
to and citizenship in a nation, i.e. jus sanguinis (from being born into the family of the father and mother)
and jus soli (from being born on a sovereign’s territory). It was believed by civilized nations that by
satisfying both of these means of becoming a member of a nation state that a person inherited and acquired
the greatest allegiance and attachment to the nation state. Indeed, by satisfying this law of nations
definition of a “natural born Citizen,” a person is born with natural allegiance and attachment only to the
United States and to no other nation. Given that the Founders and Framers gave to the President the power
and duty to protect the nation’s commercial, political, and military interests in the world, allegiance and
attachment only to the United States was an indispensable quality that the Framers required the President
and Commander in Chief of the Military to have. Hence, the Founders of the United States, a republican
nation state, speaking for the People, feeling bound by the law of nations, decreed that only a child born in
the country (positive law) to citizen parents (natural law) shall be President and Commander in Chief of
the Military. This definition has never been changed and still prevails today.
As we have seen, the law of nations is the law of nature applied to the affairs of nations. It is therefore a
combination of both natural law and positive law. A “natural born Citizen” is that member of a nation as
defined by the law of nations, meaning defined by both natural and positive law. So a constitutional
“natural born Citizen” is based both on natural law and positive law. The natural law component accounts
for acquiring membership in a nation through jus sanguinis (from the child’s parents). And the positive
law component accounts for acquiring membership in a nation through jus soli (from being born in the
people’s sovereign territory). In order to be an Article II “natural born Citizen,” a person must satisfy both
constituent elements of the definition, i.e., that he or she was born in the country to citizen parents.
Satisfying just one of these elements will still entitle the person to be a member of the United States, but
not a member of the “natural born Citizen” class. Rather, this other membership shall be one belonging to
the “citizen of the United States” class, which is bestowed upon a person who does not satisfy the law of
nations definition of membership in a nation but rather who satisfies only the positive law definition of
membership in the United States as prescribed in the Fourteenth Amendment, an Act of Congress, or
treaty.

Application of the definition of a “natural born Citizen” to Obama

Barack Obama Has Not Yet Conclusively Proven that He Was Born in the United States

He has to prove he was born on United States soil, i.e., Hawaii and not Kenya. If he was born in Kenya, he
cannot be President because he is not a "natural born Citizen" nor can he be a “Citizen” under the
Fourteenth Amendment which provides "All persons born or naturalized in the United States and subject
to the Jurisdiction thereof, are Citizens of the United States and of the State wherein they reside.
Additionally, he would not qualify to obtain U.S. citizenship from his U.S. citizen mother. A child born in
wedlock and abroad to one U.S. citizen parent and one alien parent acquires U.S. citizenship at birth under
Section 301(g) INA, provided the citizen parent was physically present in the U.S. for the time period
required by the law applicable at the time of the child's birth. (For birth on or after November 14, 1986, a
period of five years physical presence, two after the age of fourteen is required. For birth between
December 24, 1952 and November 13, 1986, a period of ten years, five after the age of fourteen are
required for physical presence in the U.S. to transmit U.S. citizenship to the child).
http://travel.state.gov/law/info/info_609.html. Obama’s mother, born on November 29, 1942, was 18 years
old when she gave birth to Obama on August 4, 1961. She was 117 days short from being 19 years old.
But she had to be at least 19 years old (14 years old plus 5 years of U.S. physical presence) to satisfy the
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legal requirement of Section 301(g). Hence, if Obama was born in Kenya, under the Fourteenth
Amendment, he is neither a U.S. citizen by birth on U.S. soil nor one by naturalization. (There is no
existing evidence that Obama was ever naturalized.) Nor would he qualify to be a U.S. citizen by any act
of Congress by being born abroad to a U.S. citizen parent. If this scenario is accurate, it can be reasonably
argued that Obama is an illegal alien.

There continues to exist reasonable doubt as to whether Obama was born in Hawaii as he maintains. There
is some evidence that he was born in Kenya. There are allegations that his mother was present in Kenya
when she gave birth to Obama and that she later arrived in Hawaii and simply registered him in there as
having been born there. Obama's own grandmother said he was born in Kenya and was present there when
he was born. The Kenya Ambassador to the United States, Peter N.R.O. Ogego, confirmed on November
6, 2008 during a radio interview with Detroit radio talk-show hosts Mike Clark, Trudi Daniels, and Marc
Fellhauer on WRIF's "Mike In the Morning," that "President-Elect Obama" was born in Kenya and that his
birth place was already a "well-known" attraction. Now, Mr. Ogego says that the radio hosts manipulated
him and he was referring to Obama's father, even though the whole discussion was about the president-
elect Obama and the question regarding the birth place was prefaced with relating to "President-elect
Obama."

Some have dismissed the birth certificate issue as absurd, arguing that Obama’s Hawaii birth certificate is
genuine and that here is no massive conspiracy to produce a fraudulent document. But these individuals
miss the point, i.e., that even if the Hawaii “Certification of Live Birth” (COLB) is genuine, that document
alone does not conclusively prove that Obama was in fact born in Hawaii. It is common knowledge that
Hawaii law at the time of Obama’s birth allowed a Hawaii resident parent to register a foreign birth in
Hawaii and that having done that the parent would get COLB. Obama has yet to produce a “vault”
(original) long version of a birth certificate showing that he was born in Hawaii. The COLB that Obama
has posted on the internet and otherwise produced does not state in what hospital he was born in Hawaii.
Obama has to date refused to provide a full version of an original birth certificate which would definitively
prove that he was born in Hawaii. No hospital in Hawaii has confirmed that either Obama’s mother or
Obama himself were ever present during the time Obama was born. Obama can simply put this issue to
rest if he provides credible proof of his alleged birth in Hawaii. He can, among other things, simply
produce his original birth certificate, medical records from the Hawaii hospital where he was born
showing the exact date and time of his birth and the name of the doctor and other hospital staff who
delivered him, and Kenya-Hawaii travel documentation showing that his mother could have been
physically present in that hospital on that date and at that time. To date, none of this simple evidence has
been produced.

There are many Americans who still expect Obama to do a simple thing like show them (the voters)
through credible and sufficient evidence where he was born. Credible and sufficient evidence is more than
a digital image containing limited information posted by Obama on the internet. How can anybody
reasonably think that this is asking Obama for too much. He is the one who wants to be President. He has
the burden of proof to show the nation that he is Constitutionally eligible for the job. How can Obama
expect well-informed and rational Americans to believe in him if he has sealed all his important papers
that could shed some light on who he is and spent so much money in legal fees in keeping his past secret?
What ever happened to his proclaimed transparency and openness in government? And I do not accept all
the maneuvering ( evasive movement or shift of tactics; adroit and clever management of affairs often
using trickery and deception) that goes on in various quarters (e.g., the people already voted; you are
asking that because you are a racist; the parties should have investigated that before the people voted; he
could not have gotten this far if he was not born in America; the FBI and the CIA must know where he
was born given that he was a U.S. Senator and sat on sensitive committees and must have had a top
security clearance to do so; since the November 4 election, Obama has been getting the daily National
Security briefings that President Bush gets including our nation’s most precious secrets which cannot be
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done without the CIA and Homeland Security verifying that the man is who he says he is; all the big
Whigs would have known if he was not qualified to be President; why did McCain and the Republicans let
him get away with such a simple thing; I cannot believe that someone running for President would try to
pull off such a scam; Obama is a lawyer and to get a license to practice law applicants must provide a
certified copy of a birth certificate to the proper licensing authorities to be eligible to take the bar exam;
Obama is a Harvard Law School graduate and Constitutional law scholar and he cannot be that dumb to lie
about where he was born; Obama could not have obtained a U.S. passport unless he provided authorities
with his birth certificate proving he was born in the U.S.; you do not have standing to request that he show
his original birth certificate; Obama has privacy rights; etc.) to avoid the issue. All these cited factors can
create a rebuttable presumption that Obama is qualified to be President. But I try to keep my life simple as
in, if you want the job then just produce the documents to the American voters. If he wanted to keep his
life private, then he should not have run for President. By Obama producing acceptable evidence of where
he was born, he can easily put the birth place issue to rest and prevent himself and so many Americans
from spending so much time and money arguing about it rather than focusing on providing solutions to our
current security, economic, health, and education problems. The American voters and the public in general
deserve to know that the person who ran for President, who won the popular and Electoral Vote, and who
will now be sworn in as President constitutionally qualifies for that position.

Barack Obama Cannot Prove that He Was Born To Two U.S. Citizen Parents

Let us assume for sake of argument (he has yet to conclusively prove it) that Obama was born in the
United States. Still, as I have shown, he is not an Article II “natural born Citizen. To be born with full
and complete legal, political, and military allegiance and jurisdiction only to the United States and to no
other nation, or in the words of Professor Tucker, to have “natural duties” and “allegiance” only to the
United States, a child has to be born not only in the United States or its jurisdictional equivalent, but also
to both a father and mother who are U.S. citizens at the moment of the child’s birth. But Obama was not
born to a U.S. citizen father. His father, born in the then-English colony of Kenya, at the moment of
Obama’s birth was a British citizen under the British Nationality Act 1948 (a positive law). Again, in the
words of Professor Tucker and John Locke, “[b]y the Law of Nature the Son inherits his Father’s
acquisitions, and, among these his rights.” With his father being a British citizen, by natural law (jus
sanguinis citizenship), Obama inherited his father’s British allegiance and citizenship. Great Britain even
confirmed Obama’s natural law right by the same positive law, the Nationality Act 1948, wherein it
provided that the children of British citizens born abroad are themselves British citizens. Obama would
have been born abroad to a British citizen which under that Act makes him a British citizen. So we can
see that Obama was not born in the country to citizen parents. Consequently, he is not a “natural born
Citizen” and is not eligible to be President.

Because Obama was born 173 years after the Constitution was adopted, he cannot take advantage of
Article II’s now obsolete grandfather clause which would have allowed him to be eligible to be President
if he could conclusively prove that he was a “citizen of the United States” (by conclusively proving he was
born in Hawaii). Since he cannot utilize the grandfather clause, he must conclusively prove he is a “natural
born Citizen” to be eligible to be President. But Obama’s birth circumstances show that, even if he were
born in Hawaii as he claims, he cannot satisfy his constitutional obligation under Article II. Obama’s
father, being born in then-British colony of Kenya, was under the British Nationality Act 1948 a British
subject/citizen and not a United States Citizen when Obama was born in 1961. Being here only
temporarily on a student visa, he was not domiciled or permanently residing in the United States. Obama
himself in 1961 by descent from his father was also born a British subject/citizen under that same 1948
Act.
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If Obama was born in Hawaii (a fact which he has yet to conclusively prove by presenting a certified true
paper copy of his long-form Birth Certificate to a controlling legal authority rather than posting on the
internet in April 2011 an electronic image of such birth certificate which various experts have said is not
authentic), he would be a dual citizen from birth of the United States and Great Britain. Obama claims he
was born in Hawaii to mother Stanley Ann Dunham, a “citizen of the United States.” But he also
concedes and his alleged long-form birth certificate shows that he was born to father Barack Obama Sr.,
who was a British citizen when Obama was born. Obama's father was born in 1934 or 1936 in the British
colony of Kenya. Under the British Nationality Act of 1948, he was born a British citizen (a “Citizen of
the United Kingdom and Colonies”). While he came temporarily to America on a student visa to study, he
never became nor ever intended to become a U.S. citizen. In fact, Mr. Obama’s father was never even a
legal resident or immigrant of America. Hence, when Obama was born, his father was a British citizen,
and under that same Act Obama himself inherited from his father British citizenship. So, being born to a
British citizen, Obama himself, under principles of jus sanguinis citizenship (inheriting citizenship from
one’s parents), was born a British citizen under the British Nationality Act of 1948 and so recognized by
U.S. law and treaties. At age two, Obama also became a citizen of Kenya under the Kenya Independence
Act of 1963. It is also telling of Obama’s non-“natural born Citizen” status that Kenya’s new constitution
also makes him Kenyan citizen.

We have seen that under the laws that existed in the early years of the Republic, Obama could not be a
"natural born Citizen" because of being born to a foreign father. Following the adoption of the
Constitution in 1787, being born in the U.S. to a British father, Obama would have been under both
American and British law and also under the law of nations a British "natural born subject." Given that
Obama was born to a non-U.S. citizen father, in the eyes of the Founders and Framers, he would not even
have been a “Citizen of the United States,” let alone a “natural born Citizen.” This is evidenced by
examining Congress’s early naturalization acts which treated children born in the United States to alien
parents to be themselves aliens and British statutes. For example, under the 1790 Naturalization Act
passed by the First Congress, Obama, born in the U.S. to an alien father (a British "natural born subject"),
would himself have been an alien (a British "natural born subject"). Under the then-existing English
statutes, a child born out of the King's dominions to an English "natural born subject" was himself an
English "natural born subject." Also, under the law of nations, a child's citizenship followed that of his or
her parents, regardless of the child's place of birth. So, as we can see, all applicable law of which the
Founders and Framers were aware and which they would have considered to be applicable to the issue
made someone like Obama a British "natural born subject" and not a "natural born Citizen" of the United
States. We can just imagine the absurdity of the notion that the Founders and Framers, wanting to make
sure that English foreign influence and monarchial rule did not recapture the new constitutional republic,
would have allowed someone born after the American Revolution and the adoption of the Constitution
who was a British "natural born subject" to be President of the United States. Hence, there simply is no
way that the Founders and Framers would have considered Obama to be an Article II "natural born
Citizen" who would be eligible to be President.

We have also seen that nor does the Fourteenth Amendment or any Act of Congress (not to imply that
Congress has the power to make someone a "natural born Citizen") make Obama an Article II "natural
born Citizen." Because of the Fourteenth Amendment, if Obama was born Hawaii, he could qualify
thereunder as a “citizen of the United States” under a liberal and questionable interpretation of that
amendment’s “subject to the jurisdiction” clause. But because his father was not a United States citizen
when Obama was born, he was born subject to a foreign power which he inherited from his father. Being
born subject to a foreign power, like a naturalized citizen, he is as a matter of law not an Article II “natural
born Citizen” and therefore is not eligible to be President and Commander in Chief of the Military of the
United States.
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Some argue that Obama is a “citizen of the United States” under the Fourteenth Amendment because he
was born in Hawaii and that that is sufficient to be a “natural born Citizen.” But such an argument does
nothing but conflate and confound a “natural born Citizen” with a “citizen of the United States.” If just
being a “citizen of the United States” is sufficient to be eligible to be President, then why did the Framers
have to include the grandfather clause in Article II? Through that clause they made a special provision to
allow a “Citizen of the United States” to be President, provided that one had that status at the time that the
United States Constitution was adopted. It is clear that once time passed, the Framers expected the
President to be not only a “Citizen of the United States,” but also a “natural born Citizen.” Again, Article
2, Section 1, Clause 5 of the Constitution of the United States: “No person except a natural born Citizen,
or a Citizen of the United States, at the time of the Adoption of this Constitution shall be eligible to the
Office of President . . .” Nobody alive today can claim eligibility to be President under the grandfather
clause, for he or she including Obama was not a citizen of the U.S. at the time the Constitution was
adopted. Never in the history of our nation have we abandoned the Founders' and Framers' understanding
and intent regarding what they considered to be an Article II "natural born Citizen," who under our
Constitution alone is eligible to be President.

Even if Obama was born on United States soil and is a “citizen of the United States” under the Fourteenth
Amendment, he can be considered as being a “native-born” citizen as that term is generally defined today
due to being born in the United States and being a citizen from birth. But being a “native-born” citizen is
not sufficient to make him eligible to be President. He still has to prove that he is an Article II “natural
born Citizen” of the United States and thereby satisfy the Constitution’s requirements for eligibility to be
President. Obama, if born in Hawaii, did not inherit his civil rights and U.S. citizenship from natural U.S.
citizen parents but rather acquired them by positive law, i.e., the Fourteenth Amendment or 8 U.S.C. Sec.
1401(a), which like the old English common law naturalize persons who are born in the U.S. but lack two
U.S. citizen parents to be U.S. citizens “at birth.” See Vattel, Section 215 (“Finally, there are states, as, for
instance, England, where the single circumstance of being born in the country naturalizes the children of a
foreigner”). Obama was not born to two U.S. citizen parents which in the eyes of the Founders and
Framers was the only way to naturally inherit the right to be eligible to be President and Commander in
Chief of the Military. Given his natural birth circumstances, Obama was not born within the full and
complete allegiance, jurisdiction, and citizenship of the United States. Rather, Obama was born with dual
and divided allegiance to the United States, surely not a trait that the Founders and Framers expected a
would-be President and Commander of our military forces born after the adoption of the Constitution to
have. Hence, if Obama was born in Hawaii, he can at best be a Fourteenth Amendment or 8 U.S.C. Sec.
1401(a) “born . . . citizen of the United States,” who under Wong Kim Ark, is allowed to be born with dual
and divided allegiance and loyalty to the United States. But because he was not born to two U.S. citizen
parents and consequently born with dual and divided allegiance and loyalty to the United States, he is not
and cannot be under the Vattel/Minor definition of the term, an Article II “natural born Citizen,” who
under U.S. law is born with no allegiance or attachment to any foreign power. Not being an Article II
“natural born Citizen,” he is not constitutionally eligible to be President and Commander in Chief of the
Military. This ineligibility has absolutely nothing to do with his race or class but all to do with his being
born with multiple citizenships and allegiances and not satisfying the strict presidential eligibility
requirements of Article II.

Obama’s current status is the same as many including the Framers themselves during the Constitutional
Convention. He may be a “Citizen of the United States” just as they were, but he is not a “natural born
Citizen” as many of them were not. But the difference between Obama and those individuals is that
Obama cannot take advantage of Article II’s grandfather clause to make him eligible to be President.
Hence, being a “Citizen of the United States” is necessary but not sufficient to satisfy Article 2’s
presidential eligibility requirements. What is also necessary is that a person also be a “natural born
Citizen.” This means that today Obama is not an Article II "natural born Citizen" and is therefore not
eligible to be President. Regardless of where Mr. Obama was born or that he may be a Fourteenth
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Amendment “born . . . citizen of the United States,” he is not an Article II “natural born Citizen” and not
eligible to be President.

Nor can Obama benefit from the argument that since he was a “citizen of the United States” from the
moment of birth, he must be considered a “natural born Citizen.” Under the Fourteenth Amendment, as
interpreted by U.S. v. Wong Kim Ark (1898), at best Obama, who was born in the U.S. to a U.S. citizen
mother but to an alien father, is a "citizen of the United States" from the moment of birth. This means that
he did not have to follow any naturalization process after he was born. He became a “citizen of the United
States” automatically at the moment of his birth. But Obama, if born in Hawaii, did not inherit his U.S.
citizenship from his natural parents but rather acquired it by positive law, i.e., the Fourteenth Amendment
or 8 U.S.C. Sec. 1401(a), which in effect naturalizes persons “at birth” who are born in the United States
but lack two U.S. citizen parents to be “citizens of the United States.” Such a “citizen” is not an Article II
"natural born Citizen," who comes into being not only at the moment of birth but also because of birth in
the country to citizen parents. Hence, Obama can be a “citizen of the United States” from the moment of
birth under the Fourteenth Amendment or 8 U.S.C. Sec. 1401(a), both positive laws. But he is not and
cannot be an Article II "natural born Citizen” which status comes into being only by the law of nature and
not by any positive law such as the constitution or statute. Obama is therefore not eligible to be President
and Commander of our military forces.

Finally, if Obama was not born in the United States, he would not even be a “citizen of the United States”
under the version of Section 301(g) of the Immigration Nationality Act that was in effect in 1961 because
his 18-year-old U.S. citizen mother was too young when he was born to pass her U.S. citizenship to him
under that law as it existed then.

The Constitution should be honored and enforced in the way that it was written and originally intended by
the Framers rather than in a way that pleases political parties or some political majority. Needed changes
to it brought about by social evolution should not be made for political expediency by political parties or
voting majorities without going through the formal amendment process prescribed by the Constitution
itself in Article V. The facts regarding one particular person, Obama, who is the current sitting putative
President, should not be a factor for the Court in determining the meaning of the “natural born Citizen”
clause. The Court’s decision will not only apply today, but for generations to come. Its impact is without
estimate for the future of the nation. Citizenship, especially that of the President, is the means by which a
republic preserves itself and its rules should not be driven by the stature of the person before the Court

It has always been Emer de Vattel that provided our nation with the definition of an Article II “natural
born Citizen’ and not William Blackstone. It is this definition that the Founders and Framers used to
define the clause and it is this definition which should be enforced for the national security reasons of it
being there if we are to be true to the Constitution and the rule of law. Should we as a society conclude
today that the “natural born Citizen” clause no longer serves any useful purpose and should not be used to
disqualify Obama or anyone else from being eligible to be President and Vice-President, then the proper
way to change or abandon it is by way of constitutional amendment under Article V of the Constitution,
not by usurpation.

For those wanting to abandon or change the “natural born Citizen” clause, the following quote from
Cicero, a Roman philosopher, statesman, lawyer, political theorist, and Roman constitutionalist, January 3,
106 BC – December 7, 43 BC., is very much relevant today. The quote shows that it is more dangerous
for a nation to be secretly attacked from within than openly from without. Hence, the quote confirms the
importance of having a President and Commander in Chief that the people can trust by nature and not
simply by law.

A nation can survive its fools and even the ambitious. But it cannot survive treason from within.
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An enemy at the gates is less formidable for he is known and carries his banners openly. But the
traitor moves among those within the gates freely, his sly whispers rustling through all the alleys,
heard in the very halls of government itself... for the traitor appears no traitor: He speaks in accents
familiar to his victims, and he wears their faces and their garments, he appeals to the baseless that
lies deep in the souls of all men. He rots the soul of a nation; he works secretly and unknown in the
night to undermine the pillars of the city; he infects the body politic so that it can no longer resist.
A murderer is to be less feared.

The same warning was echoed by Rep. John Bingham on March 9, 1866: "Let us consider that the liberty
of the people is the liberty of ourselves and our posterity, and that its preservation demands the exercise of
'eternal vigilance' by the people, not only with regard to invasions from without, but also with regard to
usurpations within the government." March 9, 1866 Congressional Record 1296
http://memory.loc.gov/cgi-bin/ampage?collId=llcg&fileName=071/llcg071.db&recNum=337

Once we read the correct definition of a "natural born Citizen,” the secret is unlocked. It becomes clear as
to why such a person would be trusted with the ultimate civil and military power of the Presidency and the
Command of the Military. Being President is a singular and powerful position. It carries an amount of
power that cannot be imagined by anyone, a power to change the world for generations to come. There is
no stronger bond to a nation than being tied to it naturally through its soil and through one's parents. It is
this natural bond that gives one attachment and loyalty to that nation and the inner strength and conviction
to carry on in the best and sole interest of the nation. Acting without hesitation and with a sure heart for
what one feels is right in the circumstances is critical for the nation's survival. Being guided by history and
love of country, only a "natural born Citizen" can have these innate qualities and earn the trust of his or her
countrymen. This love of country is a quality that our President must have in order for him or her to
perpetuate the society and prevent it from being attacked not only from without but also from within
which Cicero warns is the most dangerous for a powerful nation. The Founders and Framers put their
faith in the “Laws of Nature and of Nature’s God” as applied to nations to give us such a person.

Before the American Revolution, American political society was controlled by monarchial and feudal rule
from Great Britain. This rule controlled the American people’s freedom and happiness. With the
American Revolution, the American people overthrew that rule and political connection and replaced it
with republicanism. Indeed, with the Revolution, the American people formed a new political society that
would be guided by republicanism.

Republicanism had a different view of man than did feudalism. It believed that man was not born a
“subject” to a King who determined and controlled man’s happiness for man’s entire life. Rather, it
believed that the Creator made man and gave man from the moment of birth unalienable rights to life,
freedom, and equality. It believed that the ultimate end in life is to achieve happiness and that to pursue
that happiness man must remain free to exercise man’s unalienable rights to life, liberty, and property.

Republicanism also understood that the individual did not live alone. Republicanism accepted that man to
gain the best advantage and benefit in life formed and lived in civil society and that all persons forming
the society had the equal right to pursue happiness and freedom and to exercise those same unalienable
rights. So a person’s freedom to pursue happiness within the society would have to be delicately balanced
against everyone else’s freedom to pursue that same happiness. It believed that man, in order to best
achieve that happiness, needed to remain free to the greatest degree that the society could allow without
doing harm to other persons’ right to pursue their happiness and to exercise their unalienable rights. Thus,
the American political society was born.

The people gave to themselves a Constitution which created a central government that would provide the
people with that delicate balance through the rule of law. In constituting this government, the Constitution
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spelled out who among the people would be given the special task of assuming certain political roles in the
political society, roles to be executed by them for the sole purpose of best preserving, protecting, and
defending the life, liberty, property, and ultimate happiness of all the members of the American political
society. So the people through the Constitution gave to those chosen among them the powers and only
those powers that they thought they would need to best preserve, protect, and defend the freedom of the
American political society. What powers and rights they did not give to their government, the people
preserved for themselves.

And that same Constitution prescribed who among the people would be given the enormous responsibility
of assuming the great and singular civil and military powers of the Office of President and Commander in
Chief of the Military. Through such prescription, the people wanted to make sure that only certain
members among them, who they called “citizens,” would be given that responsibility. They made that
choice to assure themselves that the person so chosen among them would be committed with heart and
soul to best protecting their unalienable rights to happiness, life, liberty, and property under a republican
form of government. And pursuant to that decision, they decided that of those born after the adoption of
the Constitution, only the “natural born Citizens” would be given the right to protect them through the
Office of President and Commander in Chief of the Military. To further show his or her faith, they even
added that the president-elect, before assuming office, swear that he or she would to the best of his or her
ability “preserve, protect, and defend the Constitution of the United States.”

From this historical development, we can see that the Constitution is designed to preserve, perpetuate, and
protect the American political society. To achieve that goal, the Constitution prescribes presidential
eligibility standards. Those standards must be followed if we are to preserve, perpetuate, and protect the
American political society as conceived by the Founders and Framers under republican principles.

Do the states have a role in preserving, perpetuating, and protecting American political society? We have
seen that American political society and its people are supposed to be preserved and protected by the
leaders that the People themselves choose. The choosing of those leaders is done through voting.
Regarding voting for the President, the states have to certify to Congress the counting of electoral votes.
There is no federal law or regulation requiring federal candidates to produce evidence of eligibility to
office. Hence, a state’s constitutional power and duty includes the obligation to make sure those votes are
cast for an eligible candidate and that only an eligible candidate assumes any given office. In order to
maintain the integrity of the electoral process and to make sure candidates are eligible for the office they
seek, the states must be given the power to early on conduct investigations into a federal candidate’s
eligibility for office, including that of the President. Hence, under the constitutional scheme whereby the
states run the election for president and given the state’s reserved powers and rights under the Tenth
Amendment, the states can compel federal candidates to produce such evidence.

We have seen that Article II provides that today no person who is not a “natural born Citizen” is eligible to
be elected President. We have also seen that since the Founding and continuing until today, the historical
record and our U.S. Supreme Court has always defined a “natural born Citizen” as a child born in the
country to two U.S. citizen parents. Neither the Fourteenth Amendment nor any U.S. Supreme Court
decision has ever amended or redefined this definition of an Article II “natural born Citizen.”

Candidate Obama fails to meet this definition. First, he has failed to conclusively prove that he was born
in the United States. What does Obama have to hide by not wanting to present sufficient evidence showing
where he was born? In his own words, only those with something to hide are afraid to show the truth.
Second, Obama has failed to conclusively prove that he was born to two U.S. citizen parents. While his
mother was a U.S. citizen when he was allegedly born in 1961, it is not disputed that he was born to a
father who was not a U.S. citizen at the time Obama was born and who never became a U.S. citizen. For
failing to conclusively prove both that he was born in the United States and that he was born to two U.S.
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citizen parents, Obama has not shown himself to be an Article II “natural born Citizen.” He has therefore
failed to carry his burden of proof to show that he is eligible for the Office of President under Article II,
Section 1, Clause 5.

Pennsylvania was a keystone state in the birth of our Republic and the drafting of the U.S. Constitution
and other founding documents. Let not Pennsylvania be any part of the death of our U.S. Constitution and
Republic. We respectfully request this Honorable Court that it rule that Mr. Obama has not proven that he
is constitutionally eligible to serve as President and Commander-in-Chief and that his name be stricken
from the presidential primary ballot in Pennsylvania.

Dated: February 28, 2012 s/Mario Apuzzo
Mario Apuzzo, Esq.
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